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Defendant Ezra Beren respectfully submits this reply memorandum of law in further 

support of his motion to dismiss the Liquidators’ claims against him (the “Motion”). For 

convenience, we use the defined terms as used in the SAC, the opposition brief (the “Opposition” 

or “Opp. Br.”) and in Mr. Beren’s moving brief (the “Moving Br.”). 

PRELIMINARY STATEMENT 

On the day that their Opposition was due, the Liquidators’ counsel sought leave to attach 

multiple documents under seal in order to “rebut” the arguments made in the Motion. They had no 

explanation for why they needed to offer documentary evidence to support their pleading on a Rule 

12(b)(6) motion. The Court ruled that only documents expressly referenced in the SAC could be 

attached and nothing could be filed under seal. 

The Liquidators nominally followed the Court’s order and attached no exhibits to their 

midnight filing. However, they flouted the substance of the Court’s ruling by fundamentally 

rewriting the SAC. The Opposition liberally adds new “allegations” drawn presumably from the 

documents that could not be attached. The Opposition is filled with quotes from unidentified 

documents, unsupported statements about unalleged claims and uncharged crimes, and still more 

conclusory statements about Mr. Beren’s position. By adding facts and relying thereon, without 

defending the allegations of the SAC, the Liquidators have effectively conceded the SAC’s 

insufficiency. 

As the Moving Brief showed, what the SAC fundamentally alleges is that Mr. Beren is Mr. 

Huberfeld’s son-in-law 1  and took direction from his bosses; with those facts and guilt by 

                                            
1 Considering that the Liquidators argue that Mr. Beren is not a defendant merely because 

of his relationship to Mr. Huberfeld, they spend a remarkable amount of time and effort pointing 
out that relationship at every opportunity. 
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association, they hoped to satisfy their pleading burden. Faced with Mr. Beren’s motion pointing 

this out, the Liquidators evidently decided not to defend the SAC, but rather to surreptitiously 

amend it. 

1. The Opposition improperly rewrites the SAC. There are so many new factual assertions 

that it would be impossible to respond to them all here. Fortunately, because they are new and not 

contained in the SAC, we do not have to. A plaintiff must rely on the contents of the complaint 

and cannot rehabilitate a defective complaint by including new matter in a memorandum of law. 

Much of the Opposition is simply an attempt to evade the Court’s ruling regarding new documents, 

blacken Mr. Beren’s reputation and establish guilt by association. We attach the Opposition with 

the material that is not alleged in the SAC highlighted as Exhibit A. It should all be ignored. 

2. The Opposition fails to show how the SAC pleads the requisite facts with particularity. 

The Liquidators continue to intone magic words that they think help them meet their burden: Mr. 

Beren was “involved”; he did something “material”; he served as a “conduit” for other alleged 

tortfeasors; he had “direct involvement” in something. The SAC never says what Mr. Beren did or 

said that constitutes fraud, violates a fiduciary duty or justifies aiding-and-abetting liability. In 

fact, many of the allegations of the SAC (as well as some of the new “allegations”) undermine the 

plausibility of the SAC as to Mr. Beren. 

3. The Allegations of scienter are inadequate. The Liquidators do not engage in any 

meaningful way with Mr. Beren’s arguments with respect to scienter. The Opposition’s argument 

is that “scienter was present due to the motive and opportunity to commit fraud.” Opp. Br. 19. As 

explained in Mr. Beren’s Moving Brief, this is insufficient. Moving Br. 11 – 13. 

4. The new “allegations” contained in the Opposition—even if considered—do not save 

the SAC. The Liquidators themselves acknowledge: “The ultimate decision making for both 
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Platinum Management and the Beechwood Entities rested with the same controlling minds: 

Nordlicht, Huberfeld, Levy and Bodner.” SAC ¶ 996. Every additional “fact” and every quote 

from the documents the Liquidators did not attach to their Opposition or offer in the SAC 

highlights this underlying truth: Mr. Beren was not a corporate insider properly subject to group 

pleading, but was simply an employee acting at the behest of others. This is insufficient to plausibly 

allege the necessary level of scienter. 

ARGUMENT 

It is the task of the Opposition to show how the existing allegations of the SAC satisfy the 

elements of the Liquidators’ claims. For the fraud claims, this means the Opposition must 

demonstrate how the SAC plausibly alleged the facts of the fraud as particular to Mr. Beren plus 

facts plausibly suggesting scienter. For the fiduciary duty claims, there must be allegations of 

particular facts giving rise to a fiduciary duty on the part of Mr. Beren and also of its breach, plus 

scienter. For the aiding-and-abetting claims, the allegations must show actual knowledge of the 

underlying scheme by Mr. Beren. In all of these tasks, the Liquidators fail. 

I. ALL THE NEW FACTUAL ALLEGATIONS IN THE 

OPPOSITION SHOULD BE IGNORED 

When the Court ruled on the Liquidators’ application to file the Opposition with certain 

documents under seal, it could not have been clearer: nothing could be filed under seal and only 

documents incorporated by reference in the SAC could be attached. Rather than defend the SAC, 

the Liquidators attempt to fundamentally rewrite their complaint in the Opposition. This attempt 

to amend their allegations against Mr. Beren is not concealed—the Liquidators actually blame Mr. 
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Beren for the deficiencies of the SAC2— and they simply fill the Opposition with new material, 

without citation to the SAC. Mr. Beren attaches the Opposition as Exhibit A, highlighting the vast 

amount of new material that is not alleged in the SAC. It should all be ignored. 

The law here is clear: “It is axiomatic that the Complaint cannot be amended by the briefs 

in opposition to a motion to dismiss.” Red Fort Capital, Inc v. Guardhouse Prods. LLC, 397 F. 

Supp. 3d 456, 476 (S.D.N.Y. 2019) (internal citation omitted). As this Court has observed, “in 

deciding a motion to dismiss, ‘the Court must limit its analysis to the four corners of the 

complaint.’” Hsueh v. The Bank of N.Y., No. 05 CV 5345 JSR, 2006 WL 2778858, at *2 (S.D.N.Y. 

Sept. 26, 2006) (adopting report of M.J. Peck) (quoting Vassilatos v. Ceram Tech Int'l Ltd., No. 

92 Civ. 4574 (PKL), 1993 WL 177780, at *5 (S.D.N.Y. May 19, 1993)). If the Liquidators wish 

to replead, they should seek leave to do so, and not attempt to cure their defective pleading by 

adding new allegations in a memorandum of law.  

Much of the new matter is not even germane to the claims in the SAC and appears intended 

only to cast Mr. Beren in a bad light. For example, the Liquidators impliedly accuse him of a crime 

for which he was not charged, in an apparent attempt to tie him to his father-in-law, Mr. Huberfeld. 

Opp. Br. 5 – 6, 9, 14 – 16 (discussing the COBA scheme). Without reference to the SAC or any 

support, they say that “Beren was instrumental in the COBA bribe and the Platinum-Huberfeld-

Rechnitz relationship.” Id. at 16. The material relating to National Events is the same. The 

                                            
2  The Liquidators assert, apparently seriously, that Mr. Beren should have voluntarily 

appeared, despite never having been properly served, and pointed out where the SAC was 
deficient. See Opp. Br. 4. The Liquidators’ peculiar theory is revealing of their general approach 
to pleading: “Almost every defendant in the case filed one or more motions to dismiss, and 
Plaintiffs amended their complaint in response to these motions to include specific name references 
for appeasement purposes.” Id. Complying with Rule 9 is not an accommodation nor an 
“appeasement.” Id. It is their duty under the Federal Rules to allege facts that plausibly suggest 
culpability, and not the duty of defendants, like Mr. Beren, to help them do so. 
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Liquidators try to bolster the SAC by accusing Mr. Beren of a separate Ponzi scheme. See Opp. 

Br. 5 – 6, 19. Even there, the additional statements make clear that the alleged directing person 

was Mr. Huberfeld, not Mr. Beren. 

All of this new material should be recognized as a bad-faith attempt to evade the Court’s 

ruling and the basic rules of pleading, blacken Mr. Beren’s reputation and establish guilt by 

association. It should all be ignored. 

II. THE SAC FAILS TO PLEAD THE REQUISITE FACTS 

WITH PARTICULARITY  

The Opposition does not spend much time defending the actual allegations of the SAC. 

Those allegations are characterized by certain words: “involved,” “material,” “conduit,” “direct 

involvement.” What is missing are the specific things that Mr. Beren is alleged actually to have 

done or to have said, when and to whom, that constitute the fraud, violate a fiduciary duty or justify 

aiding-and-abetting liability. It is those things that Rule 9(b) requires. 

The Opposition restates in summary fashion the allegations of the SAC, but does not 

explain how they meet the Liquidators’ burden. Id. at 6 – 9. The allegations still suffer from all the 

defects identified in Mr. Beren’s Moving Brief and the Liquidators never respond to Mr. Beren’s 

detailed comparison of the lack of allegations against him with the allegations made against the 

defendants whose motions to dismiss were denied. See Moving Br. 8 – 11. They simply declare, 

for example, that “[t]his Court has already ruled that the underlying fiduciary duties have been 

adequately pled,” and that “Beren knew that the duties existed.” Opp. Br. 20. This is certainly 

untrue as to Mr. Beren. The fact that the owners, the members of the valuation committee or others 

with much more robust allegations against them may be fiduciaries does not establish that status 

for Mr. Beren, and nothing in the SAC plausibly supports such an inference. 
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More important, the SAC, taken as a whole, undermines the plausibility of the claims the 

Liquidators try to lay out against Mr. Beren. Over and over, the Liquidators allege that others were 

the directing minds of Platinum and Beechwood and exercised all meaningful control. In the 

Opposition, the Liquidators add “allegations” that “Bodner and Huberfeld used Beren to relay their 

directives . . . .” Id. at 12 (emphasis added). A few sentences later, after quoting extensively from 

an email with no mention or reference in the SAC, they admit that “[i]n the lengthy document, 

Beren is relaying Huberfeld’s demands concerning the minutiae of a transaction.” Id. (emphasis 

added). Then, following discussion of yet another email exchange nowhere to be found in the SAC, 

he is simply “recit[ing] Bodner’s detailed formulation of the strictures of the deal to Steinberg.” 

Id. at 13 (emphasis added). 

All of this undercuts the Liquidator’s claims. Even the new story the Liquidators offer 

shows that Mr. Beren lacked enough authority to be subject to the group pleading doctrine or to 

be a fiduciary—he simply conveyed other people’s decisions. He did not make any choices that 

would make him a primary tortfeasor—he does what others tell him to do. At best this could 

establish aiding-and-abetting liability and, as discussed below, the Opposition fails to establish the 

requisite knowledge.  

A good example of the Liquidators’ sneaky pleading technique is its treatment of Mr. 

Beren’s relationship to Mr. Steinberg. In the SAC, Mr. Steinberg is plainly alleged to be a senior 

person with direct access to senior management, the ownership and the alleged decision-makers. 

He is alleged to have sat on the valuation committee and the risk committee and to have served as 

co-chief risk officer. See SAC ¶ 12 (vii). He was, in fact, Mr. Beren’s boss. But in the Opposition—

for the first time—the Liquidators try to invert this relationship: 

Beren is the son-in-law of Murray Huberfeld and carried out both 
Huberfeld and Bodner’s instructions concerning Platinum 
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Management and Beechwood. Mr. Beren served on valuation 
committees and had an interest in the overvaluation of the Platinum-
Beechwood assets via profit and loss consulting agreements. The 
correspondence makes clear that he dictated terms to senior 
members of Platinum Management such as David Steinberg, who 
served as Platinum's “chief risk officer.” 

Opp. Br. 6. The contradiction is apparent. First, despite insisting that Mr. Beren is not here simply 

because he is Mr. Huberfeld’s son-in-law, they open with that fact. Next, they say he “served on” 

valuation committees when in fact the real allegation is much more limited, as discussed below. 

They continue with the unalleged “correspondence” that has him “dictating terms” to his boss. 

This “correspondence” is not alleged in the SAC and the Liquidators’ interpretation is not 

plausible. Based on the Liquidators’ other statements, the only plausible scenario is that, to the 

extent Mr. Beren was “dictating” anything to Mr. Steinberg, he was merely relaying information 

from the decision-makers. See, e.g., id. at 12. The Liquidators simply hope to mention Mr. Beren 

and Mr. Huberfeld together enough to somehow meet the requirements of Rule 9. But that is not 

how pleading works, let alone pleading with particularity.  

In the Moving Brief, Mr. Beren laid out a number of facts that he knows to be true from 

his personal knowledge, and suggested that the Liquidators might be required to disaffirm some 

of their allegations upon actually reviewing the evidence available to them. See Moving Br. 3. The 

Liquidators declined to do so. They did, however, cleverly avoid actually controverting Mr. Beren. 

For example, the Liquidators suggest he was a member of the “valuation committee,” see SAC ¶ 

12 (xiii). But the factual allegations do not support that conclusion. Instead, they say that he was a 

“proxy” for others, Opp. Br. 19, that others “received financial information” from him, id. at 14, 

that he “participated” or “attended” meetings of a valuation committee, or “contributed” to 

valuations. Id. at 7. None of this makes him a member of the committee with any authority to do 

anything. 
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More important, there is not one allegation that would support the inference that any 

information he provided to the actual members was inaccurate. Based on the allegations actually 

in the SAC, it is just as plausible that Mr. Beren provided 100% truthful information to the 

decision-makers when he “attended” meetings or “contributed” to valuations—which in fact he 

did—and the decision-makers decided to ignore it. The Liquidators simply do not allege that he 

had sufficient authority to be responsible for the collective decisions of others, nor do they allege 

facts showing that he ever provided anyone with inaccurate information. 

III. THE SCIENTER ALLEGATIONS ARE INADEQUATE  

The only mention of scienter in the Opposition is that “scienter was present due to the 

motive and opportunity to commit fraud.” Id. at 19. As shown in the Moving Brief, the allegations 

against Mr. Beren are markedly different from those regarding the defendants whose motions to 

dismiss were denied. Moving Br. 11 – 13. The best the SAC can do is allege that he might have 

made more money as a result of the alleged schemes. See SAC ¶ 12(xiii).  This is insufficient. See 

Moving Br. 13. 

In the Opposition, however, the Liquidators contend that this issue has been settled: the 

allegation that Mr. Beren profited together with his “involvement” in various “schemes” was 

sufficient. Opp. Br. 22. The Court, however, is capable of reading its own decision. And that 

decision reveals the stark difference between Mr. Beren and the founders, owners, managers and 

C-level executives as to whom the allegations of scienter were held to be sufficient. 

As Kalnit v. Eichler explains, “[m]otives that are generally possessed by most corporate 

directors and officers do not suffice; instead, plaintiffs must assert a concrete and personal benefit 

to the individual defendants resulting from the fraud.” 264 F.3d 131, 139 (2d Cir. 2001) (emphasis 

added). Despite being in possession of many millions of documents, including, no doubt, Mr. 

Case 1:18-cv-10936-JSR   Document 498   Filed 12/23/19   Page 11 of 13



 

 9

Beren’s pay records, and despite ignoring this Court’s order and introducing numerous new facts 

in their brief, the Liquidators remain unable to allege that Mr. Beren actually received any 

“concrete and personal benefit” beyond his ordinary W-2 wages.3 

This is yet another place where the new material the Liquidators try to sneak in undermines 

their claims: they quote an email in which Mr. Beren expressly requests to become an ordinary 

payroll employee. See Opp. Br. 16. This is hardly consistent with a fraudster eager to collect his 

piece of the action. 

IV. THE NEW “ALLEGATIONS” CONTAINED IN THE 

OPPOSITION CANNOT SAVE THE SAC  

None of the new material should be considered in favor of the Liquidators’ position. They 

are not permitted to bolster a defective pleading by sneaking new factual matter into a brief. 

However, the new material is generally unhelpful as it undermines his role as a “corporate insider” 

with the kind of authority necessary to invoke the group pleading doctrine. Without group 

pleading, the SAC collapses as to Mr. Beren. 

There is far too much that has been added to address each new “allegation” in a reply brief, 

see Ex. A, but the central theme of all the new material is that Mr. Beren was always acting at the 

behest of his superiors, had no decision-making authority and had to ask for sign-off on every 

decision. Although it should all be ignored, when read in context, it simply serves to show that the 

dismissal should be with prejudice—adding all of these new facts to a pleading will not help. 

                                            
3 As Mr. Beren pointed out in the Moving Brief, the Liquidators surely know he did not 

receive any compensation (other than his regular W-2 wages) in respect of any of the deals alleged 
to be fraudulent, but are cagily avoiding admitting that fact. See Moving Br. 3. Indeed, Mr. Beren 
is not aware of any agreement supporting the Liquidators’ contention that he was compensated for 
“profit and loss at Platinum” or for “his deals at Beechwood.” Opp. Br. 22. The Liquidators do not 
cite to the SAC (or anything) for this assertion. 
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CONCLUSION 

By improperly attempting to amend the SAC through their brief, the Liquidators have 

effectively conceded the insufficiency of the SAC. This is the third operative complaint and yet 

the Liquidators are trying to sneak in new factual allegations that, even if credited, fail to satisfy 

their pleading burden. The new factual material introduced in the Opposition should be disregarded 

and, for the reasons expressed in the Moving Brief and here, the SAC should be dismissed as to 

Mr. Beren. Because the Opposition shows that what they would add to a further amended pleading 

would be insufficient, the dismissal should be with prejudice. 

Dated: December 23, 2019 
  New York, NY 
    

__/s/ S. Christopher Provenzano____________ 
S. Christopher Provenzano 
PROVENZANO GRANNE & BADER LLP 
Attorneys for Defendant Ezra Beren 

1330 Avenue of the Americas, Suite 23A 
New York, NY 10019 
Telephone: (212) 653-0388 
chris.provenzano@pgbfirm.com    
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7KH�FRXUW� VKRXOG�GHQ\�0U��%HUHQ¶V�EHODWHG�PRWLRQ� WR�GLVPLVV� LQ� LWV�HQWLUHW\�� �7KH�6HFRQG�

$PHQGHG� &RPSODLQW� �6$&�� VWDWHV� FODLPV� DJDLQVW� KLP�� DQG� KH� LV� D� FRUSRUDWH� LQVLGHU� ZLWK� GLUHFW�

LQYROYHPHQW�LQ�GD\�WR�GD\�DIIDLUV�IRU�WKH�SXUSRVHV�RI�WKH�JURXS�SOHDGLQJ�GRFWULQH��

0U��%HUHQ¶V�PRWLRQ�DSSHDUV�WR�EH�SUHGLFDWHG�RQ�WZR�PDLQ�SRLQWV����L��WKDW�KH�LV�QRW�PHQWLRQHG�

VSHFLILFDOO\��E\�QDPH��PRUH�WLPHV�LQ�WKH�FRPSODLQW��DQG��LL��WKH�IXQGDPHQWDOO\�LQFRUUHFW�FRQWHQWLRQ�

WKDW�³WKH�UHDVRQ�0U��%HUHQ�LV�D�GHIHQGDQW�LQ�WKLV�FDVH�LV�EHFDXVH�KH�LV�0U��+XEHUIHOG¶V�VRQ�LQ�ODZ�´�

>'NW��1R�����@��³%HUHQ�07'´�DW������1HLWKHU�RI�WKHVH�SRLQWV�KDV�PHULW����

7KH�ILUVW�LVVXH�LV�RI�%HUHQ¶V�RZQ�GLVLQJHQXRXV�PDNLQJ��,I�%HUHQ�KDG�DSSHDUHG�LQ�WKH�FDVH�DQG�

ILOHG�D�PRWLRQ� WR�GLVPLVV� LQ�DFFRUGDQFH�ZLWK�WKH�&RXUW¶V�VFKHGXOH��0U��%HUHQ¶V�QDPH�ZRXOG�KDYH�

DSSHDUHG�PRUH�LQ�WKH�FRPSODLQW��:KHQ�3ODLQWLIIV�ILOHG�WKLV�DFWLRQ��WKH�SKUDVHV�³3ODWLQXP�'HIHQGDQW´�

DQG�³%HHFKZRRG�'HIHQGDQW´�ZHUH�XWLOL]HG�DV�GHILQHG�WHUPV�WR�DOORZ�IRU�UHDGDELOLW\���$OPRVW�HYHU\�

GHIHQGDQW�LQ�WKH�FDVH�ILOHG�RQH�RU�PRUH�PRWLRQV�WR�GLVPLVV��DQG�3ODLQWLIIV�DPHQGHG�WKHLU�FRPSODLQW�LQ�

UHVSRQVH�WR�WKHVH�PRWLRQV�WR�LQFOXGH�VSHFLILF�QDPH�UHIHUHQFHV�IRU�DSSHDVHPHQW�SXUSRVHV���%HUHQ�GLG�

QRW�GR�VR��EXW�UDWKHU�FKRVH�WR�UHWDLQ�FRXQVHO��DWWHQG�KHDULQJV��HYDGH�VHUYLFH��DQG�EHODWHGO\�DSSHDU�LQ�

WKH�FDVH�QHDU�WKH�FORVH�RI�GLVFRYHU\��2I�FRXUVH��WKHUHIRUH��WKH�WHUPLQRORJ\�UHIHUULQJ�WR�KLP�LV�ODUJHO\�

XQFKDQJHG���+RZHYHU��KH�LV�VWLOO�ERWK�D�3ODWLQXP�'HIHQGDQW�DQG�D�%HHFKZRRG�'HIHQGDQW��

2Q� WKH� VHFRQG� LVVXH��ZKLOH�3ODLQWLIIV�KDYH�QR�GRXEW�DV� WR�0U��%HUHQ¶V�FRXQVHO¶V� VLQFHULW\��

3ODLQWLIIV�UHVSHFWIXOO\�VXEPLW�WKDW�0U��%HUHQ�LV�QRW�EHLQJ�HQWLUHO\�KRQHVW�ZLWK�KLV�FRXQVHO��WR�SXW�LW�

PLOGO\��� �%HUHQ� DFNQRZOHGJHV� WKDW� KH� MRLQV� WKLV� FDVH� DIWHU� VXEVWDQWLDO� GLVFRYHU\�KDV� DOUHDG\�EHHQ�

FRPSOHWHG��+H�FRQWHQGV�WKDW�3ODLQWLIIV�PXVW�GLVDIILUP�HLJKW�����FDWHJRULHV�RI�DOOHJDWLRQV�EDVHG�RQ�WKHLU�

LQYHVWLJDWLRQ��³3DJH���)DFWXDO�&RQWHQWLRQV´����%XW�3ODLQWLIIV¶�LQYHVWLJDWLRQ�KDV�PHUHO\�UHLQIRUFHG�WKH�

SURSULHW\�RI� WKH�FRUH�DOOHJDWLRQV�DJDLQVW�0U��%HUHQ�DV�D�3ODWLQXP�'HIHQGDQW�DQG�DV�D�%HHFKZRRG�

'HIHQGDQW�LQ�FRQQHFWLRQ�ZLWK�WKH�)LUVW�6FKHPH��6HFRQG�6FKHPH��RYHUYDOXDWLRQ��%HHFKZRRG�DOWHU�HJR�
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UHODWLRQVKLS��FRQWURO�E\�%RGQHU�DQG�+XEHUIHOG�� WKH�&2%$�EULEHU\�DQG�+XEHUIHOG¶V�DUUHVW��DQG�WKH�

ORRWLQJ�RI�339$¶V�DVVHWV�±�SDUWLFXODUO\�$JHUD�����

)$&76�

,�� ,QWURGXFWLRQ��

$V�WKH�6$&�DOOHJHV��0U��%HUHQ�LV�D�3ODWLQXP�'HIHQGDQW�DQG�D�%HHFKZRRG�'HIHQGDQW����+H�

ZDV�PDWHULDOO\�LQYROYHG�LQ�WKH�)LUVW�6FKHPH�DQG�WKH�RYHUYDOXDWLRQ�RI�3ODWLQXP�DVVHWV�±�LQFOXGLQJ�LQ�

UHVSHFW�RI�UHSUHVHQWDWLRQV�PDGH�WR�339$�DQG�WKH�8�6��6HFXULWLHV�DQG�([FKDQJH�&RPPLVVLRQ���+H�ZDV�

PDWHULDOO\� LQYROYHG� LQ� WKH�%ODFN�(ON�6FKHPH�DQG� UDLVLQJ�RI� WKH�%(2)�)XQGV� WKDW� UHVXOWHG� LQ� WKH�

GLVVLSDWLRQ�RI�339$¶V�LQ�WKH�PRQH\�%ODFN�(ON�ERQGV��+H�ZDV�PDWHULDOO\�LQYROYHG�LQ�WKH�IUDXGXOHQW�

$JHUD�WUDQVDFWLRQ�DQG�WKH�GLVVLSDWLRQ�RI�339$¶V�LQWHUHVWV�LQ�$JHUD�(QHUJ\�WR�%HHFKZRRG��ZKHUH�KH�

ZRUNHG��LQ�H[FKDQJH�IRU�VHFXULWLHV�NQRZQ�E\�KLP�WR�EH�QHDU�ZRUWKOHVV�����

0U��%HUHQ�ZDV�PDWHULDOO\�LQYROYHG�LQ�IDFLOLWDWLQJ�WKH�EULEH�RI�1RUPDQ�6HDEURRN��WKH�IRUPHU�

3UHVLGHQW�RI�WKH�&RUUHFWLRQ�2IILFHU¶V�%HQHYROHQW�$VVRFLDWLRQ�RI�1HZ�<RUN��³&2%$´���LQ�H[FKDQJH�

IRU�&2%$¶V�LQYHVWPHQW�RI�����PLOOLRQ��E\�VHUYLQJ�DV�D�SRLQW�SHUVRQ�IRU�WKH�3ODWLQXP�%HHFKZRRG�

+XEHUIHOG�-RQD�5HFKQLW]�UHODWLRQVKLS����

��0U��5HFKQLW]�SDLG�WKH�+XEHUIHOG�EULEH�WR�&2%$�LQ�H[FKDQJH�IRU�WKH�&2%$�LQYHVWPHQW��DQG�

0U��+XEHUIHOG�KDV�SOHG�JXLOW\�WR�GHIUDXGLQJ�339$�LQ�FRQQHFWLRQ�ZLWK�WKH�VDPH���7KH�&2%$�EULEH�

ZDV�SDSHUHG�DW�3ODWLQXP�YLD�IUDXGXOHQW�VSRUWV�WLFNHWV�LQYRLFHV���6SRUWLQJ�HYHQWV�WLFNHWV�³LQYHVWPHQWV´�

DW� KLJK� YDOXHV� KDG� D� IDoDGH� RI� OHJLWLPDF\� DW� 3ODWLQXP� DQG� %HHFKZRRG� GXH� WR� 3ODWLQXP� DQG�

%HHFKZRRG¶V�LQYROYHPHQW�ZLWK�1DWLRQDO�(YHQWV�7LFNHWV��,QF���³1DWLRQDO�(YHQWV´��±�D�VHSDUDWH�3RQ]L�

VFKHPH� IXUWKHUHG� E\� (]UD� %HUHQ�� 0XUUD\� +XEHUIHOG�� +XEHUIHOG� )DPLO\� )RXQGDWLRQ�� ,QF�� DQG�

%HHFKZRRG��� -RQDK�5HFKQLW]��ZKR�SDLG� WKH�&2%$�EULEH�RQ�EHKDOI� RI�+XEHUIHOG� LQ� WKH�3ODWLQXP�

�������������������������������������������������
��$Q\�FDSLWDOL]HG�WHUP�QRW�GHILQHG�KHUHLQ�VKDOO�KDYH�WKH�PHDQLQJ�SUHVFULEHG�LQ�WKH�3ODLQWLIIV¶�6HFRQG�$PHQGHG�&RPSODLQW�
>'NW��1R�����@��
��7KH�1DWLRQDO�(YHQWV�3RQ]L� VFKHPH� FHQWHUHG� DURXQG� ³LQYHVWPHQWV´� LQ� VSRUWV� HYHQW� WLFNHWV�� DQG� WKH�1DWLRQDO�(YHQWV�
IRXQGHU�ZDV�DUUHVWHG�DQG�SOHG�JXLOW\�WR�WKH�SUHSDUDWLRQ�RI�IDNH�LQYRLFHV�±�MXVW�DV�+XEHUIHOG�GLG�ZLWK�339$�±�DV�ZHOO�DV�
UXQQLQJ�D�3RQ]L�VFKHPH�LQ�FRQQHFWLRQ�ZLWK�WKH�VDPH���%HUHQ�ZDV�D�NH\�SOD\HU�LQ�WKH�1DWLRQDO�(YHQWV�UHODWLRQVKLS�DQG�
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PDWWHU��ZDV�D�NH\�SOD\HU�DW�1DWLRQDO�(YHQWV�LQ�DWWUDFWLQJ�LQYHVWPHQWV�DV�ZHOO���,W�ZDV�XQGHU�FRYHU�RI�

WKH�1DWLRQDO�(YHQWV�VSRUWV�WLFNHWV�³LQYHVWPHQWV´�DQG�WKH�%HUHQ�5HFKQLW]�UHODWLRQVKLS�WKDW�+XEHUIHOG�

GHIUDXGHG�3ODWLQXP��WUDQVIHUUHG�WKH�IXQGV�WR�5HFKQLW]��DQG�VXEPLWWHG�IDNH�LQYRLFHV�IRU�VSRUWLQJ�HYHQW�

WLFNHWV�ZKLFK�UHDOO\�FRQVWLWXWHG�WKH�&2%$�EULEH���(]UD�%HUHQ�ZDV�FHQWUDO�WR�WKLV��

%HUHQ�DFWHG�DV�D�SUR[\�DQG�FRQGXLW� IRU�ERWK�'DYLG�%RGQHU�DQG�0XUUD\�+XEHUIHOG�DW�ERWK�

3ODWLQXP�0DQDJHPHQW�DQG�%HHFKZRRG����%HUHQ�LV�WKH�VRQ�LQ�ODZ�RI�0XUUD\�+XEHUIHOG�DQG�FDUULHG�

RXW�ERWK�+XEHUIHOG�DQG�%RGQHU¶V� LQVWUXFWLRQV�FRQFHUQLQJ�3ODWLQXP�0DQDJHPHQW� DQG�%HHFKZRRG���

0U��%HUHQ�VHUYHG�RQ�YDOXDWLRQ�FRPPLWWHHV�DQG�KDG�DQ�LQWHUHVW�LQ�WKH�RYHUYDOXDWLRQ�RI�WKH�3ODWLQXP�

%HHFKZRRG�DVVHWV�YLD�SURILW�DQG�ORVV�FRQVXOWLQJ�DJUHHPHQWV���7KH�FRUUHVSRQGHQFH�PDNHV�FOHDU�WKDW�

KH�GLFWDWHG�WHUPV�WR�VHQLRU�PHPEHUV�RI�3ODWLQXP�0DQDJHPHQW�VXFK�DV�'DYLG�6WHLQEHUJ��ZKR�VHUYHG�

DV�3ODWLQXP¶V�³FKLHI�ULVN�RIILFHU�´�

,Q�KLV�PRWLRQ��0U��%HUHQ�VHHNV�WR�GRZQSOD\�WKH�VXEVWDQWLDO�DQG�VLJQLILFDQW�UROHV�KH�KHOG�DW�

3ODWLQXP�0DQDJHPHQW�DQG�%HHFKZRRG���+LV�PRWLRQ�XOWLPDWHO\�LJQRUHV�WKH�ZHOO�SOHG�DOOHJDWLRQV�RI�

WKLV�PDWWHU��DQG�0U��%HUHQ¶V�FHQWUDO�UROH�LQ�WKLV�IUDXG���

,,�� 6$&�$OOHJDWLRQV�

7KH� 6$&� SURSHUO\� SOHDGV� FODLPV� DJDLQVW� %HUHQ� DV� ERWK� D� 3ODWLQXP� 'HIHQGDQW� DQG� D�

%HHFKZRRG�'HIHQGDQW��LQFOXGLQJ�EUHDFK�RI�ILGXFLDU\�GXW\��IUDXG��DLGLQJ�DQG�DEHWWLQJ�IUDXG�DQG�DLGLQJ�

DQG�DEHWWLQJ�EUHDFK�RI�ILGXFLDU\�GXW\��6$&�DW�&RXQWV��������7KH�6$&�DOOHJHV�WKDW�%HUHQ�ZDV�D�GXDO�

HPSOR\HH� RI� 3ODWLQXP� 0DQDJHPHQW� DQG� %$0� IRU� PXFK� RI� WKH� UHOHYDQW� WLPH� SHULRG�� ZRUNLQJ�

DORQJVLGH�WKH�RWKHU�3ODWLQXP�%HHFKZRRG�'HIHQGDQWV��LQFOXGLQJ�KLV�IDWKHU�LQ�ODZ��0XUUD\�+XEHUIHOG��

DQG�'DYLG�%RGQHU��WR�RUFKHVWUDWH�DQG�H[HFXWH�WKH�)LUVW�DQG�6HFRQG�6FKHPHV��

7KH�6$&�VWDWHV�WKH�IROORZLQJ�IDFWXDO�DOOHJDWLRQV�DJDLQVW�%HUHQ��

•� )URP�0DUFK������XQWLO�'HFHPEHU�����������%HUHQ�ZDV�WKH�9LFH�3UHVLGHQW�RI�3ODWLQXP�
0DQDJHPHQW��6$&�DW���������

�������������������������������������������������
IDFLOLWDWHG� ³LQYHVWPHQWV´� LQ� VSRUWV� WLFNHWV� IURP� 3ODWLQXP� RIILFHV� YLD� 3ODWLQXP� HPDLO� RQ� EHKDOI� RI� +XEHUIHOG� DQG�
%HHFKZRRG����
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•� %HJLQQLQJ� LQ� ������ %HUHQ� ZDV� D� FR�LQYHVWPHQW� DGYLVRU� WR� %$0�� FRQFXUUHQWO\�
SURYLGLQJ�KLV�VHUYLFHV�WR�3ODWLQXP�0DQDJHPHQW�DQG�WKH�%HHFKZRRG�(QWLWLHV��6$&�DW�
�����YLL���

•� ,Q� KLV� UROH� DW� 3ODWLQXP� 0DQDJHPHQW�� %HUHQ� ZDV� UHVSRQVLEOH� IRU� RYHUVHHLQJ� DQG�
PDQDJLQJ� FHUWDLQ� RI� 339$¶V� LQYHVWPHQWV�� LQFOXGLQJ� EXW� QRW� OLPLWHG� WR�3('(9&2�
�6$&�DW������[LLL����

•� %HUHQ�DWWHQGHG�3ODWLQXP�0DQDJHPHQW�YDOXDWLRQ� FRPPLWWHH�PHHWLQJV� LQ�KLV� UROH� DV�
9LFH�3UHVLGHQW�DQG�SRUWIROLR�PDQDJHU��6$&�DW������[LLL����

•� $V�D�3ODWLQXP�0DQDJHPHQW�SRUWIROLR�PDQDJHU��%HUHQ�FRQWULEXWHG�WR�YDOXDWLRQ�DQG�ULVN�
GHWHUPLQDWLRQV� PDGH� E\� 3ODWLQXP� 0DQDJHPHQW� LQ� FRQQHFWLRQ� ZLWK� 339$¶V�
LQYHVWPHQWV��6$&�DW���������

•� :KLOH� HPSOR\HG� DW� 3ODWLQXP� 0DQDJHPHQW�� %HUHQ� HQWHUHG� LQWR� DQ� LQYHVWPHQW�
PDQDJHPHQW�DJUHHPHQW�ZLWK�%$0��IRU�ZKLFK�KH�ZDV�SDLG�EDVHG�RQ�WKH�SHUIRUPDQFH�
RI�WKH�LQYHVWPHQWV�KH�PDQDJHG���$V�VXFK��%HUHQ�ZDV�D�SULPH�H[DPSOH�RI�WKH�³UHYROYLQJ�
GRRU´�RI�3ODWLQXP�0DQDJHPHQW�%HHFKZRRG�HPSOR\HHV��6$&�DW������[LLL���������

•� %HUHQ�ZRUNHG�IRU�WKH�%HHFKZRRG�(QWLWLHV�DQG�3ODWLQXP�0DQDJHPHQW�DW�WKH�VDPH�WLPH�
LQ�FRQQHFWLRQ�ZLWK�WUDQVDFWLRQV�IRU�ZKLFK�WKH\�ZHUH�RVWHQVLEO\�RQ�GLIIHUHQW�VLGHV��6$&�
DW����[LLL����

•� $W� DOO� UHOHYDQW� WLPHV�� WKH�PDQDJHPHQW� WHDP� RI� WKH� %HHFKZRRG� (QWLWLHV�� LQFOXGLQJ�
%HUHQ��VHUYHG�DQG�ZRUNHG�DW�WKH�VROH�GLVFUHWLRQ�RI�%HHFKZRRG¶V�XOWLPDWH�EHQHILFLDO�
RZQHUV�±�1RUGOLFKW��%RGQHU��+XEHUIHOG�DQG�/HY\����DQG�IXQFWLRQHG�DV�WKH�DOWHU�HJR�RI�
3ODWLQXP�0DQDJHPHQW� WR�339$¶V� GHWULPHQW� �6$&�DW� �� ������ �'DYLG�%RGQHU��ZKR�
UHJXODUO\�ZRUNHG�ZLWK�%HUHQ��DGPLWWHG� WKH�DOWHU�HJR� UHODWLRQVKLS�EHWZHHQ�3ODWLQXP�
DQG�%HHFKZRRG��6$&�DW�([KLELW������

•� %HUHQ�DQG� WKH�RWKHU�3ODWLQXP�'HIHQGDQWV�GHYHORSHG�DQG� IRUPHG�%HHFKZRRG�ZKLOH�
ZRUNLQJ�RXW�RI�3ODWLQXP¶V�RIILFHV���6$&�DW����������%HUHQ�DQG�WKH�RWKHU�%HHFKZRRG�
'HIHQGDQWV�ZRUNHG�WR�FUHDWH�WKH�HQWLWLHV�IRU�%HHFKZRRG¶V�UHLQVXUDQFH�EXVLQHVV��DQG�
VWUXFWXUHG�WKHP�WR�SURYLGH�FRPPRQ�RZQHUVKLS�ZLWK�3ODWLQXP�0DQDJHPHQW��6$&�DW���
����������

•� ,PPHGLDWHO\�DIWHU�WKH�%HHFKZRRG�(QWLWLHV�JDLQHG�DFFHVV�WR�WKH�ILUVW�UHLQVXUDQFH�WUXVW�
DVVHWV��%HUHQ�DQG�WKH�RWKHU�3ODWLQXP�%HHFKZRRG�'HIHQGDQWV�FDXVHG�339$�WR�HQWHU�
LQWR�QXPHURXV�QRQ�FRPPHUFLDO�WUDQVDFWLRQV�ZLWK�WKH�%HHFKZRRG�(QWLWLHV�DQG��LQ�VRPH�
FDVHV��WR�FR�LQYHVW�ZLWK�WKH�%HHFKZRRG�(QWLWLHV�LQ�WKLUG�SDUW\�FRPSDQLHV���6$&�DW���
������

•� %HUHQ�DQG�WKH�RWKHU�3ODWLQXP�'HIHQGDQWV�DQG�LQGLYLGXDO�%HHFKZRRG�'HIHQGDQWV���DOVR�
LQFOXGLQJ�%HUHQ��XVHG�D�SRUWLRQ�RI�WKH�IXQGV�HQWUXVWHG�WR�WKH�%HHFKZRRG�(QWLWLHV�WR�
HQULFK�WKHPVHOYHV��DV�WKH�%HHFKZRRG�(QWLWLHV�SURYLGHG�3ODWLQXP�0DQDJHPHQW�ZLWK�
WUDQVDFWLRQ�SDUWQHUV�WKDW�FRXOG�EH�XVHG�WR�MXVWLI\�WKH�)LUVW�6FKHPH�DQG�339$¶V�LQIODWHG�
1$9��ZKLOH�XOWLPDWHO\�FDXVLQJ�VLJQLILFDQW�KDUP�WR�339$����6$&�DW���������
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•� 2Q�RU�DERXW�0D\�����������+XEHUIHOG�SOHG�JXLOW\�WR�IHGHUDO�FKDUJHV�RI�FRQVSLUDF\�WR�
FRPPLW�ZLUH�IUDXG��LQ�FRQQHFWLRQ�ZLWK�D�EULEH�+XEHUIHOG�RIIHUHG�WR�1RUPDQ�6HDEURRN��
WKH�IRUPHU�3UHVLGHQW�RI�WKH�&RUUHFWLRQ�2IILFHU¶V�%HQHYROHQW�$VVRFLDWLRQ�RI�1HZ�<RUN�
�³&2%$´���LQ�H[FKDQJH�IRU�&2%$¶V�LQYHVWPHQW�RI�����PLOOLRQ�ZLWK�339$�DQG�RWKHU�
3ODWLQXP�DIILOLDWHG�IXQGV���6$&�DW��������+XEHUIHOG�ZDV�DUUHVWHG�LQ�FRQQHFWLRQ�ZLWK�
WKH�&2%$�EULEH�RQ�-XQH����������6$&�DW��������

•� %HUHQ� ZRUNHG� FORVHO\� ZLWK� KLV� IDWKHU�LQ�ODZ� +XEHUIHOG� DQG� %RGQHU�� ZKR� ZHUH�
LQYROYHG�LQ�HYHU\�DVSHFW�RI� WKH�)LUVW�DQG�6HFRQG�6FKHPHV�� LQFOXGLQJ, inter alia�� �L��
XVLQJ�KLV�SRVLWLRQ�DV�D�VHQLRU�3ODWLQXP�0DQDJHPHQW�H[HFXWLYH� WR�SDUWLFLSDWH� LQ� WKH�
IDOVH�LQIODWLRQ�RI�WKH�YDOXH�RI�339$¶V�DVVHWV��SDUWLFXODUO\�GXULQJ�WKH�SHULRG�IURP������
WKURXJK� ������ LQ� RUGHU� WR� UHSRUW� LQIRUPDWLRQ� WKDW� UHVXOWHG� LQ� 339$¶V� 1$9� EHLQJ�
LQIODWHG�DQG�RYHUVWDWHG�GXULQJ�WKDW�SHULRG��FDXVLQJ�339$�WR�SD\�H[FHVVLYH�IHHV�DQG�
RWKHU�DPRXQWV�WR�WKH�3ODWLQXP�'HIHQGDQWV���LL��RUFKHVWUDWLQJ�WKH�%ODFN�(ON�6FKHPH��
�LLL��RUFKHVWUDWLQJ�WKH�VHULHV�RI�WUDQVDFWLRQV�DPRQJ�339$�DQG�WKH�%HHFKZRRG�(QWLWLHV�
GHVLJQHG�WR�PDVN�WKH�LQIODWLRQ�RI�339$¶V�1$9�DQG�WKH�RYHUSD\PHQW�RI�IHHV�DQG�RWKHU�
DPRXQWV� WR� WKH� 3ODWLQXP� 'HIHQGDQWV�� �LY�� RUFKHVWUDWLQJ� WKH� VHULHV� RI� WUDQVDFWLRQV�
DPRQJ� 339$�� %HHFKZRRG� DQG�RU� DIILOLDWHG� HQWLWLHV� LQ� RUGHU� WR� HQFXPEHU� RU� VWULS�
339$¶V�UHPDLQLQJ�YDOXDEOH�DVVHWV��DQG��Y��XVLQJ�KLV�SRVLWLRQ�WR�FDXVH�339$�WR�HQJDJH�
LQ�WKH�WUDQVDFWLRQV�UHIHUUHG�WR�KHUHLQ�DV�WKH�6HFXULW\�/RFN�8S��6$&�DW����LLL����

•� 'XH�WR�KLV�PDQDJHPHQW�UROH�ZLWK�3ODWLQXP�0DQDJHPHQW�DQG�%HHFKZRRG��DV�ZHOO�DV�
KLV�IDPLOLDO�UHODWLRQVKLS�ZLWK�+XEHUIHOG���%HUHQ�ZDV�LQYROYHG�LQ�WKH�DFWV�WKDW�FRPSULVH�
WKH�)LUVW�DQG�6HFRQG�6FKHPHV��LQFOXGLQJ�WKH�PLVUHSUHVHQWDWLRQ�RI�339$¶V�1$9��WKH�
FUHDWLRQ�RI�%HHFKZRRG�DQG�WKH�VHULHV�RI�WUDQVDFWLRQV�EHWZHHQ�%HHFKZRRG�(QWLWLHV�DQG�
339$�GHVLJQHG�WR�VWULS�339$�RI�LWV�5HPDLQLQJ�9DOXDEOH�$VVHWV��6$&�DW��������������

•� %HUHQ¶V�LQIOXHQFH�RYHU�WKH�RYHUYDOXDWLRQ�RI�339$¶V�LOOLTXLG�SRVLWLRQV��ZKLFK�LQFOXGHG�
EXW�ZDV�QRW�OLPLWHG�WR�3('(9&2��HQDEOHG�339$¶V�RYHUVWDWHG�³SHUIRUPDQFH�´�ZKLFK�
ZDV�ODUJHO\�FRPSRVHG�RI�XQUHDOL]HG�JDLQV��WR�VWHDGLO\�LQFUHDVH��WKHUHE\�HQVXULQJ�WKDW�
WKHUH�ZRXOG� DOZD\V�EH�GLVWULEXWLRQV� DQG� IHHV� GXH� WR�3ODWLQXP�0DQDJHPHQW� DQG� LWV�
RZQHUV��6$&�DW���������

•� %HUHQ� KDG� GLUHFW� NQRZOHGJH� RI� WKH� PLVUHSUHVHQWHG� YDOXDWLRQ� RI� WKH� 3('(9&2�
LQYHVWPHQW�DQG�SDUWLFLSDWHG�LQ�PLVOHDGLQJ�339$�DV�WR�WKH�YDOXH�RI�WKLV�DVVHW��6$&�DW�
�������������

•� %HUHQ� ZDV� DZDUH� RI� DQG� IDFLOLWDWHG� WKH� DFWLRQV� RI� WKH� 3ODWLQXP� 'HIHQGDQWV� LQ�
FRQQHFWLRQ�ZLWK�WKH�%ODFN�(ON�6FKHPH�� LQFOXGLQJ�PDQDJHPHQW�RI� WKH�%(2)�)XQGV�
�6$&�DW��������������

•� ,Q� DGGLWLRQ�� %HUHQ� ZDV� LQYROYHG� ZLWK� VHWWLQJ� XS� WKH� %(2)� )XQGV�� D� VWDQGDORQH�
PHFKDQLVP�E\�ZKLFK�3ODWLQXP�0DQDJHPHQW�SHUVRQQHO��WKHLU�IDPLO\�DQG�IULHQGV��DQG�
FHUWDLQ� SUHIHUUHG� LQYHVWRUV� ZHUH� RIIHUHG� WKH� RSSRUWXQLW\� WR� LQYHVW� LQ� D� UDSLGO\�
GHWHULRUDWLQJ�%ODFN�(ON�³RXWVLGH�RI�WKH�UHJXODU�IXQGV�´���6$&�������������

•� %HUHQ�MRLQHG�%HHFKZRRG�RQ�D�SHUPDQHQW�EDVLV�DV�RI�-DQXDU\����������ZKHQ�KH�ZDV�
KLUHG�E\�)HXHU�DQG�7D\ORU��6$&�DW���������
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•� $V� HDUO\� DV� 0DUFK� ������ WKH� 3ODWLQXP� 'HIHQGDQWV� DQG� %HHFKZRRG� 'HIHQGDQWV��
LQFOXGLQJ�%HUHQ��KDG�FRQVSLUHG�WR�WUDQVIHU�WKH�UHVW�RI�WKH�5HPDLQLQJ�339$�$VVHWV�E\�
ZD\�RI�D�VHULHV�RI�³LQVLGHU´�WUDQVDFWLRQV�LQ�RUGHU�WR�FOHDU�RXW�WKH�XQFROOHFWDEOH�GHEW�
REOLJDWLRQV�RZHG� WR�%HHFKZRRG�E\� FRPSDQLHV� VXFK� DV�3('(9&2�� OHDYLQJ�339$�
ZLWK�OLWWOH�WR�QRWKLQJ�LQ�H[FKDQJH�IRU�WKH�WUDQVDFWLRQV����6$&�DW���������

•� 2Q�-XQH����������WKH�GD\�DIWHU�WKH�DUUHVW�RI�KLV�IDWKHU�LQ�ODZ��%HUHQ��ZRUNLQJ�LQ�FRQFHUW�
ZLWK� WKH� RWKHU� 3ODWLQXP�'HIHQGDQWV� DQG�%HHFKZRRG�'HIHQGDQWV�� FDXVHG� 339$� WR�
WUDQVIHU�LWV�LQWHUHVWV�LQ�WKH�$JHUD�1RWH�WR�$*+�3DUHQW�DW�D�VXEVWDQWLDO�XQGHUYDOXH��6$&�
������������DQG�

•� (YHQ�WKRXJK�WKH�3ODWLQXP�'HIHQGDQWV�DQG�%HHFKZRRG�'HIHQGDQWV�KDG�HYLGHQFH�DQG�
EHOLHYHG�WKDW�WKH�PDUNHW�YDOXH�IRU�WKH�$JHUD�1RWH�ZDV�EHWZHHQ����������PLOOLRQ��WKH�
VWDWHG�SXUFKDVH�SULFH�IRU�WKH�$JHUD�1RWH�ZDV�RQO\������PLOOLRQ��ZLWK�DSSUR[LPDWHO\�
WZR�WKLUGV�RI�WKDW�DPRXQW�HTXDWLQJ�WR�QHDUO\�ZRUWKOHVV�GHEW��VXFK�DV�3('(9&2��DQG�
RWKHU�FRQVLGHUDWLRQ�RI�GXELRXV�YDOXH��6$&�������������

,,,�� %HUHQ¶V�,QYROYHPHQW�LQ�WKH�3ODWLQXP�%HHFKZRRG�)UDXG�

��� 7KH�)UDXGXOHQW�$JHUD�7UDQVDFWLRQV�

7KH� $JHUD� 7UDQVDFWLRQ� ORRWHG� 339$� RI� RQH� RI� LWV� ODVW� UHPDLQLQJ� YDOXDEOH� DVVHWV� XQGHU�

FLUFXPVWDQFHV�ZKHUH�339$�ZHQW�LQWR�OLTXLGDWLRQ�DQG�ZLQG�GRZQ�ZLWKLQ�GD\V�DIWHU�WKH�WUDQVDFWLRQ�

FORVHG��DQG�WKHUHIRUH�FRXOG�QRW�KDYH�EHHQ�IRU�OLTXLGLW\�SXUSRVHV�����������������5DWKHU��WKH�$JHUD�

7UDQVDFWLRQ�ZDV� WKH�IUHQHWLF�SURGXFW�RI� WKH�HQFURDFKLQJ�&2%$�LQYHVWLJDWLRQ�XQGHU�FLUFXPVWDQFHV�

ZKHUH� WKH� 6'1<� EHJDQ� H[DPLQLQJ� WKH� 3ODWLQXP�%HHFKZRRG� UHODWLRQVKLS� LQ� )HEUXDU\� ������

QHJRWLDWLRQV�EHWZHHQ�3ODWLQXP�DQG�WKH�*RYHUQPHQW�EURNH�GRZQ�LQ�$SULO�������DQG�WKH�WUDQVIHU�RI�

$JHUD� WR�%HHFKZRRG�ZDV� LPPHGLDWHO\�DFFHOHUDWHG�RQ� LQVWUXFWLRQV� IURP�0DUN�1RUGOLFKW�RQ� WHUPV�

ZKLFK� 'DYLG� 6WHLQEHUJ�� ZKR� ³OHG´� QHJRWLDWLRQV� RQ� EHKDOI� RI� 339$� VWDWHG� LQ� ZULWLQJ�� ZHUH�

IXQGDPHQWDOO\�DJDLQVW�WKH�EXVLQHVV�LQWHUHVWV�RI�339$��

6WDUWLQJ� LQ� ������ %HUHQ� DWWHQGHG�PXOWLSOH�PHHWLQJV� DW�$JHUD� (QHUJ\�ZLWK�� DPRQJ� RWKHUV��

%RGQHU�� +XEHUIHOG�� DQG� 6DNV�� LQFOXGLQJ� RQ� )HEUXDU\� ��� ����� DQG� )HEUXDU\� ��� ������ � %HUHQ¶V�

LQYROYHPHQW�ZLWK�$JHUD�(QHUJ\�FRQWLQXHG�LQWR�VSULQJ�������LQFOXGLQJ�LQ�WKH�FULWLFDO�PRQWKV�OHDGLQJ�

XS� WR� WKH�$JHUD�7UDQVDFWLRQV�� �$W� WKLV� WLPH��%HUHQ¶V� UROH�vis a vis $JHUD�(QHUJ\�DSSHDUV� WR�KDYH�

LQFUHDVHG�� DV�KH�ZDV�FRQVLGHUHG�D�SRLQW�RI� FRQWDFW�E\� WKLUG�SDUWLHV� VHHNLQJ� WR� LQYHVW�RU�RWKHUZLVH�
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WUDQVDFW� ZLWK�$JHUD� (QHUJ\�� � )RU� LQVWDQFH�� LQ� D�0DUFK� ���� ����� HPDLO� UHVSRQGLQJ� WR� DQ� LQTXLU\�

FRQFHUQLQJ�DQ�LQYHVWPHQW�LQ�$JHUD�(QHUJ\��%HUHQ�VD\V�WKDW�³,�VSRNH�ZLWK�'KUXY�>1DUDLQ@�DQG�ZH�

SODQ�RQ�DGGUHVVLQJ�DOO�RI�\RXU�TXHVWLRQV�RQFH�$JHUD�LGHQWLILHV�D�JLYHQ�DFTXLVLWLRQ�WDUJHW�´��/LNHZLVH��

LQ�$SULO� ������ %HUHQ� DWWHQGHG� DGGLWLRQDO�PHHWLQJV� LQYROYLQJ� SRWHQWLDO� FRXQWHUSDUWLHV�ZLWK�$JHUD�

(QHUJ\����

,Q�DGGLWLRQ��WKURXJK�KLV�UROH�PDQDJLQJ�DQG�HYDOXDWLQJ�WKH�3('(9&2�LQYHVWPHQW��%HUHQ�NQHZ�

WKDW�WKH�3('(9&2�GHEW�DVVLJQHG�IURP�%HHFKZRRG�WR�3ODWLQXP�DV�SDUW�RI�WKH�$JHUD�7UDQVDFWLRQV�

ZDV� QHDUO\� ZRUWKOHVV�� � 1R� ODWHU� WKDQ� )HEUXDU\� ������ %HUHQ� DQG� 6WHLQEHUJ� GLVFXVVHG� LVVXHV� ZLWK�

3('(9&2� DV� GLVFORVHG� LQ� D� WKLUG�SDUW\� YDOXDWLRQ� UHSRUW�� � 7KH� UHSRUW� FRQFOXGHG�� inter aliaÜ� WKDW�

3('(9&2�KDG�³GUDVWLFDOO\´�UHGXFHG�LWV�UHFRYHU\�DQG�UDLVHG�LWV�RSHUDWLQJ�FRVWV�E\�D�IDFWRU�RI�IRXU���

%\� D� )HEUXDU\� ������ WKH� VLWXDWLRQ� KDG� GHWHULRUDWHG� DQG�%HUHQ� UHSRUWV� ³,� DP� JRLQJ� WR� UHVSRQG� WR�

3HGHYFR�>sic@�WKDW�WKH�RSWLRQ�RQ�WKH�KROLGD\�>IURP�3('(9&2�SD\LQJ�GRZQ�D�%HHFKZRRG�QRWH@�LV�QRW�

DYDLODEOH�DV�'DYLG�DQG�,�GRQ¶W�ZDQW�WR�JR�EDFN�DQG�IRUWK�ZLWK�%HHFKZRRG>�@´���

��,Q�0D\�������LQ�WKH�FRQWH[W�RI�WKH�GLVWULEXWLRQ�RI�DQ�LQYRLFH�WR�3('(9&2�IURP�%HHFKZRRG��

%HUHQ� WROG� DQRWKHU� %HHFKZRRG� HPSOR\HH� WKDW� WKH� 3('(9&2� ³LQWHUHVW� LV� JRLQJ� WR� EH� GHIHUUHG�

UHJDUGOHVV´�VR�VKH�VKRXOG�QRW�ZRUU\�DERXW�WKH�SURPSW�GLVWULEXWLRQ�RI�WKH�LQYRLFH�±�WKH�GHWHUPLQDWLRQ�

KDG�DOUHDG\�EHHQ�PDGH�WKDW�WKH�QHDU�ZRUWKOHVV�3('(9&2�GHEW�ZRXOG�EH�SXW�WR�3ODWLQXP�LQ�H[FKDQJH�

IRU�$JHUD�VR�LW�GLG�QRW�PDWWHU�IURP�%HUHQ¶V�SHUVSHFWLYH��ZHDULQJ�KLV�%HHFKZRRG�KDW����

��� %HUHQ�3DUWLFLSDWHG�LQ�WKH�%(2)��%ODFN�(ON��6FKHPH�

7KH�VXFFHVVIXO�SHUSHWXDWLRQ�RI�WKH�%ODFN�(ON�6FKHPH��ZKLFK�XOWLPDWHO\�OHIW�³339$�KROGLQJ�

WKH� EDJ´� FRQFHUQLQJ� LWV� LQWHUHVW� LQ� D� ³UDSLGO\� GHWHULRUDWLQJ� %ODFN� (ON�´� UHTXLUHG� PDUNHWLQJ� WKH�

RSSRUWXQLW\�WR�SXUFKDVH�SULRULWL]HG�SUHIHUUHG�HTXLW\�WR�SRWHQWLDO�LQYHVWRUV���See, e.g., 6$&��������������

�����

%HUHQ�KDG�NQRZOHGJH�RI��DQG�ZLWK� UHVSHFW� WR� WKH�PDUNHWLQJ�RI� WKH������ LQYHVWPHQW� LQ� WKH�

%(2)�)XQGV��DFWLYH�LQYROYHPHQW�LQ�WKLV�HOHPHQW�RI�WKH�%ODFN�(ON�6FKHPH���)RU�H[DPSOH��RQ�)HEUXDU\�
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���������%HUHQ�HPDLOHG�/HY\�ZLWK�WKH�VXEMHFW�³%ODFN�(ON�´��%HUHQ�WROG�/HY\�WKDW�³,¶P�WU\LQJ�WR�VHW�

XS�D�FDOO�IRU�\RX�WR�WDON�ZLWK�D�FRQWDFW�RI�PLQH�LQ�&KLFDJR�ZKR�FDQ�EULQJ�VRPH�PRQH\�WR�WKH�GHDO�´���

7KH�QH[W�GD\��DWWDFKLQJ�WKH�%(2)�PDUNHWLQJ�PDWHULDOV�DQG�H[HFXWLYH�VXPPDU\��%HUHQ�HPDLOV�

WKH�SRWHQWLDO�LQYHVWRU��HPSKDVLV�DGGHG���

,�KDYH�DWWDFKHG�WKH�GHFN�RQ�%ODFN�(ON�IRU�\RX�WR�UHYLHZ�DQG�FF¶G�'DYLG�/HY\�ZKR�LV�
UXQQLQJ�WKH�%ODFN�(ON�GHDO��
�
'DYLG��Mendy is a dear friend of mine and I want to introduce you two. Mendy wants 
to hear all the details of the project and has great contacts to potentially help raise 
some money for the deal�� �1RZ�WKDW�\RX�KDYH�HDFK�RWKHUV�>sic@�HPDLO>�@� LI�\RX�WZR�
FRXOG�EH�LQ�WRXFK�DQG�ILQG�D�WLPH�WR�VSHDN�ZLWK�DQRWKHU>�@�WKDW�ZRXOG�EH�JUHDW�´�
�
��� %HUHQ�.QRZLQJO\�$FWHG�DV�D�&RQGXLW�WR�$OORZ�+XEHUIHOG�DQG�%RGQHU�WR�&RQWURO�

%HHFKZRRG�DQG�3ODWLQXP�

'HIHQGDQWV�%RGQHU�DQG�+XEHUIHOG�PDQDJHG�DQG�FRQWUROOHG�3ODWLQXP�0DQDJHPHQW�DQG� WKH�

%HHFKZRRG�(QWLWLHV�DQG�XVHG�VXFK�FRQWURO� WR�REWDLQ� LOO�JRWWHQ�SURILWV�GHULYHG�IURP�WKH�\HDUV�ORQJ�

HIIRUW�WR�VLSKRQ�DVVHWV�IURP�339$�YLD�WKH�HYHQWV�FRQVWLWXWLQJ�WKH�)LUVW�DQG�6HFRQG�6FKHPHV���%HUHQ��

DV�+XEHUIHOG¶V� VRQ�LQ�ODZ�� DFWHG� DV� SUR[\� IRU�+XEHUIHOG� DQG�%RGQHU� LQ� IXUWKHULQJ� WKRVH� JRDOV� DW�

3ODWLQXP�0DQDJHPHQW�DQG�%HHFKZRRG����

%HUHQ�ZDV�XQTXHVWLRQDEO\� DZDUH�RI� DQG� IDFLOLWDWHG� WKH� FRQWURO� WKDW�%RGQHU� DQG�+XEHUIHOG�

ZLHOGHG�RYHU�3ODWLQXP�0DQDJHPHQW�DQG�%HHFKZRRG¶V�LQYHVWPHQWV�DQG�RSHUDWLRQV���)RU�LQVWDQFH��LQ�

WKH�FRQWH[W�RI�D�)HEUXDU\������GLVFXVVLRQ�RYHU�ZKHWKHU�3ODWLQXP�0DQDJHPHQW�ZRXOG�FDXVH�339$�

WR�PDNH�LQWHUHVW�SD\PHQWV�WR�%HHFKZRRG�RQ�EHKDOI�RI�3('(9&2��1RUGOLFKW�DVNV�%HUHQ�³>Z@KR�DW�

%HHFKZRRG�DUH�ZH�GHDOLQJ�ZLWK�H[DFWO\"´��%HUHQ�UHVSRQGV�³'DYLG�6WHLQEHUJ�VSRNH�WR�'DQQ\�who 

brought in Murray and David Bodner´��HPSKDVLV�DGGHG�����

%HUHQ�DQG�%RGQHU�KHOG�PHHWLQJV��LQFOXGLQJ�D�PHHWLQJ�WR�GLVFXVV�³OHDUQLQJ�´�DQG�DQRWKHU�WR�

FRQIHU�DERXW�D�³1HZ�'HDO�´ 7KH�LPSRUWDQFH�RI�%HUHQ¶V�PHHWLQJV�ZLWK�%RGQHU��+XEHUIHOG��DQG�RWKHUV�

ZDV�RIWHQ�HYLGHQW�� �)RU�LQVWDQFH��LQ�D�FDOHQGDU�LQYLWH�GDWHG�0D\����������DQG�ZLWK�WKH�LPSRUWDQFH�
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³+LJK�´� �&KLHI�5LVN�2IILFHU�6WHLQEHUJ�VFKHGXOHV�D� WZR�KRXU�PHHWLQJ�ZLWK�%RGQHU��+XEHUIHOG�DQG�

%HUHQ�ZKHUHLQ�WKH�³WLPH�VORW�VKRXOG�EH�FRPSOHWHO\�EORFNHG�RII�IURP�'DYLG¶V�VFKHGXOH�´���

2Q� QXPHURXV� RWKHU� RFFDVLRQV��%RGQHU� DQG�+XEHUIHOG� XVHG�%HUHQ� WR� UHOD\� WKHLU� GLUHFWLYHV�

FRQFHUQLQJ�3ODWLQXP�%HHFKZRRG¶V�H[HFXWLRQ�RI�WKH�)LUVW�DQG�6HFRQG�6FKHPHV���2Q�2FWREHU�����������

IURP�KLV�3ODWLQXP�HPDLO�DGGUHVV��%HUHQ�HPDLOHG�6DNV�DW�KLV�%HHFKZRRG�HPDLO�DGGUHVV�WR�GLVFXVV�D�

SRWHQWLDO�%HHFKZRRG�ORDQ���,Q�GHVFULELQJ�WKH�VWUXFWXUH�RI�WKH�ORDQ��%HUHQ�UHIHUV�WR�DQ�³������PHWULF�

�WKHUH�>sic@�JURXS�SXWV�XS�����RI�HYHU\�GHDO��ZLWK�D���P�>sic@�FUHGLW�OLQH�WR�GUDZ�RQ���I think Murray 

wants to structure a 12% debt component with a preferred return of 20-30% of [g]ross revenue before 

expenses[,] etc…´� �HPSKDVLV� DGGHG��� � ,Q� WKH� OHQJWK\� GRFXPHQW�� %HUHQ� LV� UHOD\LQJ� +XEHUIHOG¶V�

GHPDQGV�FRQFHUQLQJ�WKH�PLQXWLDH�RI�D�WUDQVDFWLRQ���

$IWHU� DFNQRZOHGJLQJ� %RGQHU� DQG� +XEHUIHOG¶V� UROH� RYHU� D� ORDQ� SRVLWLRQ� LQ� ZKLFK� WKH�

%HHFKZRRG�(QWLWLHV�KDG�DQ�LQWHUHVW��%HUHQ�JRHV�RQ�WR�H[SODLQ�WKH�LVVXHV�ZLWK�3('(9&2�IXOILOOLQJ�LWV�

GHEW�REOLJDWLRQV�WR�WKH�%HHFKZRRG�(QWLWLHV��WKXV�QHFHVVLWDWLQJ�3ODWLQXP�0DQDJHPHQW�FDXVLQJ�339$�

WR� SD\� 3('(9&2¶V� LQWHUHVW� REOLJDWLRQV�� � 8OWLPDWHO\�� WKH� GLVFXVVLRQ� HQGV� ZLWK� 6WHLQEHUJ� WHOOLQJ�

1RUGOLFKW�DQG�%HUHQ�WKDW�KH�FRQVXOWHG�ZLWK�+XEHUIHOG�RQ�WKH�LVVXH��DQG�³KH�>+XEHUIHOG@�WROG�PH�µDV�

ORQJ�DV�\RX�JHW�PH�VRPHWKLQJ�EDFN�LW�ZLOO�EH�RN�¶´���

/HVV�WKDQ�D�PRQWK�ODWHU��RQ�1RYHPEHU�����������6WHLQEHUJ�HPDLOV�%HUHQ�WR�DVN�LI�³\RX�ZDQW�

WR�JR�RYHU�WKH�QXPEHUV�RQ�WKLV�GHDO�ZLWK�PXUUD\"�,�NQRZ�ZH�KDYH�WR�IOLS�WKH�EDFNHQG�VSOLW�WR�EH�PRUH�

IDYRUDEOH�WR�XV��EXW�LV�LW�D�EXVLQHVV�KH�LV�LQWHUHVWHG�LQ�IRU�EHHFKZRRG"�>sic@���%HUHQ�UHVSRQGV��³,�ZLOO�

GLVFXVV�ZLWK�KLP�´���

$V�DQRWKHU�H[DPSOH�RI�%HUHQ¶V�NQRZOHGJH�DQG�IDFLOLWDWLRQ�RI�+XEHUIHOG¶V�VXSHUYLVRU\�UROH�DW�

%HHFKZRRG��RQ�-XO\�����������LQ�WKH�FRQWH[W�RI�D�SRWHQWLDO�%HHFKZRRG�GHDO��%HUHQ�WHOOV�6WHLQEHUJ�

WKDW�³>Z@H�QHHG� WR�KDYH�D� WDON�ZLWK�0XUUD\�DW� VRPH�SRLQW�DERXW� HFRQRPLFV�RQ� WKLV�GHDO��:DQW� WR�

DGGUHVV�WRGD\"´���
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%HUHQ� OLNHZLVH� DLGHG� DQG� DEHWWHG� %RGQHU¶V� FRQWURO� RI� %HHFKZRRG� DQG� 3ODWLQXP�UHODWHG�

WUDQVDFWLRQV�� � 6$&� DW� �� ���[LLL��� � )RU� H[DPSOH�� RQ� 2FWREHU� ���� ������ DQ� XQDIILOLDWHG� LQGLYLGXDO�

SURSRVHV�DQ� LQYHVWPHQW� WR�6DNV�YLD�KLV�%HHFKZRRG�HPDLO� DFFRXQW��ZKLFK� LV� WKHQ�SDVVHG�DORQJ� WR�

%HUHQ�DQG�6WHLQEHUJ�WR�WKHLU�3ODWLQXP�DFFRXQWV���7KH�VDPH�SHUVRQ�IROORZV�XS�³$Q\�QHZV"�0RYHPHQW"�

6RPHWKLQJ"´��%HUHQ�UHVSRQGV��³+RSH�WR�VSHDN�WR�'DYLG�%RGQHU�WRPRUURZ�´��

$IWHU�D�PHHWLQJ�WKH�QH[W�GD\�DW�%RGQHU¶V�EHKHVW��%HUHQ�UHFLWHV�%RGQHU¶V�GHWDLOHG�IRUPXODWLRQ�

RI�WKH�VWULFWXUHV�RI�WKH�GHDO�WR�6WHLQEHUJ��

6SRNH�ZLWK�'DYLG�%RGQHU��
+H�ZDQWV�WR�RIIHU�D��PLOOLRQ�FUHGLW�IDFLOLW\�ZLWK�D��\U�WHUP�DQG�D�����FRXSRQ�RQ�DOO�
PRQH\�RXWVWDQGLQJ�DORQJ�ZLWK�WKH�IROORZLQJ��
�
$W�FORVLQJ���PP�ZLOO�EH�XVHG�VWULFWO\�IRU�WKH�LQVWDOODWLRQ�RI�WKH�,%HDFRQ�WHFKQRORJ\�LQ�
WKH�6LPRQ�0DOOV�����(TXLW\�NLFNHU�LQ�VWRFN�RQ�D�IXOO\�GLOXWHG�EDVLV�
�
$GGLWLRQDOO\����PP�ZLOO�RQO\�EH�DYDLODEOH�RQFH�VSHFLILF�EHQFKPDUNV��WEG��DUH�UHDFKHG�
(TXLW\�.LFNHU�IRU�WKH�DGGWO���PP�ZLOO�EH�DQRWKHU������HTXLW\�LQ�WKH�FRPSDQ\�
�
7KH� UHPDLQLQJ� �PP� ZLOO� RQO\� EH� DYDLODEOH� RQFH� VSHFLILF� EHQFKPDUNV� �WEG�� DUH�
UHDFKHG��(TXLW\�.LFNHU�IRU�WKH�DGGWO��PP�ZLOO�EH�DQRWKHU������HTXLW\�LQ�WKH�FRPSDQ\�
�
+H�DOVR�PHQWLRQHG�WKDW�LQ�FDVH�WKH�VWRFN�VRDUV�DW�DQ\�SRLQW�WR�WKURZ�LQ�D�FRQYHUW�IHDWXUH�
FRQY�DW����RU�VRPHZKHUH�LQ�WKDW�UDQJH��

�
%HUHQ�DOVR�DVVLVWHG�'DYLG�%RGQHU�DQG�RWKHU�3ODWLQXP�'HIHQGDQWV�ZLWK�339$�LQYHVWPHQWV�LQ�

EXVLQHVVHV�VXFK�DV�3('(9&2���6$&�DW�������������)RU�H[DPSOH��RQ�)HEUXDU\�����������LQ�WKH�ZDNH�

RI�D�YDOXDWLRQ�UHSRUW�FDVWLQJ�VHULRXV�GRXEWV�RQ�WKH�SURVSHFWV�RI�3('(9&2��%HUHQ�LV�FRSLHG�RQ�DQ�

HPDLO�IURP�6WHLQEHUJ�WR�1RUGOLFKW�DVNLQJ�ZKHWKHU�1RUGOLFKW�ZDQWV�WR�MRLQ�D�FDOO�ZLWK�WKH�YDOXDWLRQ�

FRPSDQ\��DV�³�'DYLG�%RGQHU�ZLOO�EH�RQ�LW��´��1RWDEO\��OHVV�WKDQ�D�PRQWK�ODWHU��D�339$�VXEVLGLDU\�

LQYHVWHG� LQ�3('(9&2�YLD�QRWHV�VWUXFWXUHG� WR�HQVXUH� WKDW� WKH�339$�VXEVLGLDU\�ZRXOG� UHFHLYH�QR�

LQWHUHVW�SD\PHQWV�RQ�LWV�LQYHVWPHQW�XQWLO�WKH�%HHFKZRRG�(QWLWLHV�KDG�EHHQ�SDLG�LQ�IXOO���See 6$&����

�����������

�������������������������������������������������
��7KH�HQWLUH�TXRWDWLRQ�LV�>sic@��
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+XEHUIHOG� DQG� %RGQHU�� ZKR� ZDQWHG� WR� SHUSHWXDWH� WKH� UXVH� WKDW� WKH\� KDG� QR� GD\�WR�GD\�

LQYROYHPHQW� RU� FRQWURO� RYHU� 3ODWLQXP� 0DQDJHPHQW�� UHFHLYHG� ILQDQFLDO� LQIRUPDWLRQ� IURP� %HUHQ�

FRQFHUQLQJ�WKH�YDOXDWLRQ�RI�339$¶V�DVVHWV���,Q�WKLV�UHJDUG��LW�LV�DOVR�HYLGHQW�WKDW�%HUHQ�DSSHDUV�WR�

KDYH�SDUWLFLSDWHG�LQ�339$�YDOXDWLRQ�FRPPLWWHH�PHHWLQJV�RQ�PXOWLSOH�RFFDVLRQV�LQ��������6$&�DW���

���[LLL��� � ,Q� IDFW�� 3ODWLQXP�0DQDJHPHQW� UHSUHVHQWHG� WKDW� %HUHQ� SDUWLFLSDWHG� LQ� 339$� YDOXDWLRQ�

FRPPLWWHH�PHHWLQJV�LQ�UHVSRQVH�WR�DQ�6(&�$XGLW����

��� %HUHQ�DQG�WKH�&2%$�%ULEHU\�

%HUHQ�LV�DW�WKH�FRUH�RI�WKH�&2%$�EULEHU\�VFKHPH�WKDW��D��UHVXOWHG�LQ�0U��+XEHUIHOG¶V�DUUHVW�

DQG�JXLOW\�SOHD�IRU�GHIUDXGLQJ�339$���E��HYLGHQFHV�WKH�NQRZLQJO\�IDOVH�1$9�VWDWHPHQWV�VXEPLWWHG�

LQ�UHVSHFW�RI�339$�IURP������RQZDUGV��DV�EULEHU\�ZDV�QHFHVVDU\�WR�REWDLQ�IXQG�LQYHVWPHQWV���DQG�

�F��VHUYHG�DV�WKH�LPSHWXV�IRU�WKH�6HFRQG�6FKHPH��LQFOXGLQJ�WKH�ORRWLQJ�RI�339$�E\�%HHFKZRRG�����

,Q�SDUWLFXODU��WKH�&2%$�EULEHU\�VFKHPH�ZDV�HIIHFWHG�YLD�-RQDK�5HFKQLW]��DQG�SDSHUHG�DQG�

FRQFHDOHG� YLD� LQYRLFHV� DVVRFLDWHG� ZLWK� WKH� 1DWLRQDO� (YHQWV� VSRUWV� WLFNHWV� UHODWLRQVKLS� EHWZHHQ�

5HFKQLW]�DQG�%HUHQ�DV�VHW�IRUWK�EHORZ����

,Q� 2FWREHU� ������ %HUHQ� YLD� KLV� 3ODWLQXP� HPDLO� DGGUHVV�� SURSRVHG� WR� %HHFKZRRG� D� GHDO�

LQYROYLQJ�1DWLRQDO�(YHQWV��,QF���DQ�DOOHJHG�EURNHU�RI�WLFNHWV�WR�HQWHUWDLQPHQW�HYHQWV�������

$W�WKH�RXWVHW�RI�WKH�SURSRVHG�GHDO�EHWZHHQ�%HHFKZRRG�DQG�1DWLRQDO�(YHQWV��LW�ZDV�DSSDUHQW�

WKDW�+XEHUIHOG�ZDV�GLUHFWLQJ�%HUHQ� WR� VHW� LWV� WHUPV�DQG� WR�FRQGXFW�GXH�GLOLJHQFH��ZKLFK� LQFOXGHG�

UHYLHZLQJ�DJUHHPHQWV�VHQW�E\�1DWLRQDO�(YHQWV���2QFH�LQVWUXFWHG�E\�+XEHUIHOG��RQ�2FWREHU�����������

�������������������������������������������������
��,Q�SDUWLFXODU��WKH�$JHUD�WUDQVDFWLRQ�ZDV�H[HFXWHG�DQG�DFFHOHUDWHG�EHFDXVH�RI�WKH�6'1<�LQYHVWLJDWLRQ�RI�3ODWLQXP�IURP�
�����WKURXJK�$SULO�RI�������ZKHQ�QHJRWLDWLRQV�EHWZHHQ�3ODWLQXP�DQG�WKH�*RYHUQPHQW�EURNH�GRZQ�DQG�3ODWLQXP�LQVLGHUV�
NQHZ�WKDW�WKH�ODVW�UHPDLQLQJ�DVVHW��$JHUD��QHHGHG�WR�EH�WUDQVIHUUHG�EHFDXVH�RI�WKH�LPPLQHQW�FULPLQDO�SURFHHGLQJV����
�
��7KH�SULQFLSDO�RI�1DWLRQDO�(YHQWV��-DVRQ�1LVVHQ��ZDV�LQGLFWHG�LQ�0D\������E\�WKH�8�6��$WWRUQH\¶V�2IILFH�IRU�WKH�6RXWKHUQ�
'LVWULFW�RI�1HZ�<RUN���3URVHFXWRUV�DOOHJHG�WKDW�1LVVHQ�KDG�XVHG�³WKH�YHQHHU�RI�D�VXFFHVVIXO�EXVLQHVV´�WR�PDVN�WKDW�KH�ZDV�
UXQQLQJ�³D�PDVVLYH�3RQ]L�VFKHPH´�WKDW�UHVXOWHG�LQ�ORVVHV�RI�D�PLQLPXP�RI�����PLOOLRQ���1LVVHQ�ODWHU�SOHG�JXLOW\�WR�RQH�
FRXQW�RI�ZLUH�IUDXG�DQG�ZDV�VHQWHQFHG�WR����PRQWKV�LQ�SULVRQ���See United States v. Nissen�������FU�������3$(��6�'�1�<���
�'NW��������$�FLYLO�FRPSODLQW�VHWWLQJ�IRUWK�ODUJHO\�WKH�VDPH�DOOHJDWLRQV�ZDV�ILOHG�LQ������LQ�WKH�6WDWH�6XSUHPH�&RXUW�RI�
1HZ�<RUN��1HZ�<RUN�&RXQW\���See Taly USA Holdings, Inc. v. Nissen��,QGH[�1R���������������1<6&()�'RF��1R�������
7KH� FRPSODLQW� DOOHJHV� WKDW� %HUHQ�� DV� ZHOO� DV� +XEHUIHOG�� +XEHUIHOG¶V� ZLIH�� WKH� +XEHUIHOG� )DPLO\� )RXQGDWLRQ�� -RQD�
5HFKQLW]�DPRQJ�PDQ\�RWKHUV��DFFHSWHG�RU�SDLG�PRQH\�IURP�WKH�GHIHQGDQWV����
�
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%HUHQ�ZRUNHG� WR�PRYH� WKH�GHDO� IRUZDUG��HPDLOLQJ�'DQQ\�6DNV�ZLWK�D�SURSRVHG�GHDO�VWUXFWXUH� IRU�

%HHFKZRRG� WKDW� DWWDFKHG� VDPSOH� LQYRLFHV� IRU� VSRUWLQJ� WLFNHWV�� � 6$&� DW� ���[LLL��� ����� )URP� KLV�

3ODWLQXP�HPDLO�DGGUHVV��%HUHQ�VHQW�D�GUDIW� WHUP�VKHHW� WR�7KRPDV��%HHFKZRRG¶V� LQ�KRXVH�FRXQVHO���

/DWHU�WKDW�GD\��%HUHQ�HPDLOHG�6WHLQEHUJ�³,�UHYLHZHG�RXU�LQLWLDO�7HUP�>sic@�VKHHW�ZLWK�&KULV�7KRPDV�

DW�%HHFKZRRG�DQG�WKLV�LV�ZKDW�ZH�FDPH�XS�ZLWK�IRU�WKH�WLFNHW�IXQGLQJ�RSSRUWXQLW\�ZKLFK�FRQFHLYDEO\�

ZRXOG�EH�IXQGHG�E\�%HHFKZRRG���/HW¶V�UHYLHZ�ODWHU�´��

2QH�GD\�ODWHU��+XEHUIHOG¶V�DVVLVWDQW�VHQW�-RQD�5HFKQLW]�DQ�HPDLO�ZLWK�WKH�VXEMHFW�³3OV�FDOO�

0XUUD\�������������´�DQG�WKH�WH[W�³+L�-RQD��,�MXVW�WULHG�\RX���3OHDVH�FDOO�WKH�RIILFH�ZKHQ�\RX�FDQ�´��

2Q�'HFHPEHU�����������-RQD�5HFKQLW]��VHQW�3ODWLQXP�D�IUDXGXOHQW�LQYRLFH�IRU�VSRUWLQJ�WLFNHWV�WR�PDVN�

D���������SD\PHQW�IURP�339$�WR�5HFKQLW]�WR�EH�SURYLGHG�WR�1RUPDQ�6HDEURRN�LQ�FRQQHFWLRQ�ZLWK�

WKH�&2%$�%ULEH���See�6$&�DW�([KLELW������

7KH�1DWLRQDO�(YHQWV�QHJRWLDWLRQV�DQG�UHODWHG�³LQYHVWPHQWV´�ZHUH�WKH�IURQW�XVHG�E\�+XEHUIHOG�

DQG�%HUHQ�WR�PDVN�WKH�EULEH�SD\PHQW�ZLWK�D�IDoDGH�RI�OHJLWLPDF\���7KH\�ZHUH�³LQYHVWLQJ´�LQ�VSRUWV�

WLFNHWV� DQ\ZD\�DQG�DQ�DGGLWLRQDO� VHW�RI� WLFNHW� LQYRLFHV�ZRXOG�QRW�EH�QRWLFHG�� ,Q�GLVFXVVLRQV�DIWHU�

+XEHUIHOG¶V� DUUHVW�� 0DUN� 1RUGOLFKW� VWDWHG� WKDW� 0LFKDHO� .LPPHOPDQ�� WKH� 3ODWLQXP� HPSOR\HH�

UHVSRQVLEOH�IRU�ZULWLQJ�WKH�FKHFNV�WR�5HFKQLW]��ZRXOG�KDYH�QRW�EHHQ�VXVSLFLRXV�RI�VXFK�SD\PHQWV�DQG�

QR�RQH�ZRXOG�XQGHUPLQH�KLV�YHUVLRQ�RI�HYHQWV�����

7KH�&2%$�EULEH� OHG� WR�D�JRYHUQPHQW� LQYHVWLJDWLRQ� WKDW�ZDV�PDGH�NQRZQ�WR� WKH�3ODWLQXP�

'HIHQGDQWV� DQG� %HHFKZRRG�'HIHQGDQWV� E\� DW� OHDVW�0D\� ���� ������ ZKHQ�0XUUD\�+XEHUIHOG� DQG�

3ODWLQXP�3DUWQHUV� UHFHLYHG� JUDQG� MXU\� VXESRHQDV�� � ,W� LV� FOHDU� IURP� FRUUHVSRQGHQFH� WKDW� 3ODWLQXP�

FRXQVHO�ZDV�LQ�QHJRWLDWLRQV�ZLWK�WKH�JRYHUQPHQW�XQWLO�DURXQG�$SULO�RI�������ZKHQ�QHJRWLDWLRQV�EURNH�

GRZQ��DQG�WKH�$JHUD�7UDQVDFWLRQ�ZDV�LPPHGLDWHO\�DFFHOHUDWHG�RQ�DQ�XUJHQW�EDVLV��DQG�0DUN�1RUGOLFKW�

GLUHFWHG�'DYLG�6WHLQEHUJ�WR�SURFHHG�ZLWK�WHUPV�WKDW�'DYLG�6WHLQEHUJ�VWDWHG�LQ�ZULWLQJ�ZHUH�DJDLQVW�

WKH�EXVLQHVV�LQWHUHVWV�RI�3ODWLQXP����
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7KH� JRYHUQPHQW� LQYHVWLJDWLRQV� WKDW� EHJDQ�ZLWK� WKH� &2%$� EULEH�ZDV� WKH� LPSHWXV� IRU� WKH�

6HFRQG�6FKHPH�DQG�SDUWLFXODUO\�WKH�$JHUD�6DOH���)DFHG�ZLWK�FULPLQDO�LQYHVWLJDWLRQV��WKH�3ODWLQXP�

'HIHQGDQWV�DQG�%HHFKZRRG�'HIHQGDQWV��LQFOXGLQJ�%HUHQ��WRRN�VWHSV�WR�WUDQVIHU�RU�HQFXPEHU�QHDUO\�

DOO� RI� 339$¶V� UHPDLQLQJ� YDOXDEOH� DVVHWV�� IRU� WKH� EHQHILW� RI� WKHPVHOYHV� DQG� LQVLGHUV�� � %HUHQ�ZDV�

LQVWUXPHQWDO�LQ�WKH�&2%$�EULEH�DQG�WKH�3ODWLQXP�+XEHUIHOG�5HFKQLW]�UHODWLRQVKLS�

��� %HUHQ�LV�DW�WKH�&HQWHU�RI�WKH�%HHFKZRRG�3ODWLQXP�$OWHU�(JR�6FKHPH�

7KH�6$&�DOOHJHV�DW�JUHDW�OHQJWK�WKH�DOWHU�HJR�UHODWLRQVKLS�EHWZHHQ�3ODWLQXP�0DQDJHPHQW�DQG�

WKH�%HHFKZRRG�(QWLWLHV��ZKLFK�VHUYHV�DV� WKH� IXOFUXP�WR� WKH�SHUSHWXDWLRQ�RI� WKH�)LUVW�6FKHPH�DQG�

6HFRQG�6FKHPHV���%HUHQ¶V�GXDO�UROH�DW�3ODWLQXP�0DQDJHPHQW�DQG�WKH�%HHFKZRRG�(QWLWLHV�HSLWRPL]HV�

WKH�DOWHU�HJR�UHODWLRQVKLS�DW�LVVXH��6$&�DW�������[LLL������������DQG������

%HUHQ� KDG� NQRZOHGJH� RI� WKLV� VFKHPH� DQG� FRQWULEXWHG� WR� WKH� LQH[WULFDEOH� OLQNV� EHWZHHQ�

3ODWLQXP�0DQDJHPHQW� DQG� WKH�%HHFKZRRG�(QWLWLHV�� DORQJ�ZLWK� WKHLU� XOWLPDWH� RZQHUV��1RUGOLFKW��

%RGQHU�� +XEHUIHOG�� /HY\�� )HXHU� DQG� 7D\ORU�� � $V� EXW� RQH� H[DPSOH�� RQ� $XJXVW� ���� ������ DIWHU�

DFNQRZOHGJLQJ� KLV� UROH� DW� 3ODWLQXP� 0DQDJHPHQW�� %HUHQ� H[SODLQV� PDQ\� RI� WKHVH� FRQQHFWLRQV�

�HPSKDVLV�DGGHG���

6RPH�RI�WKH�SULQFLSDOV�RI�301<�DUH�DOVR�VKDUHKROGHU�RI�D�VHFRQG�LQYHVWPHQW�FRPSDQ\�
QDPHG� %� $VVHW� 0DQDJHU�%HHFKZRRG� UH�� ZKLFK� SURYLGHV� DVVHW� PDQDJHPHQW� IRU�
LQVXUDQFH�FRPSDQLHV��2IWHQ��LQYHVWPHQW�RSSRUWXQLWLHV�EURXJKW�E\�>SRUWIROLR�PDQDJHUV@�
RI�301<�PD\�QRW�ILW�WKH�LQYHVWPHQW�SDUDPHWHUV�RI�339$�RU�33&2��DQG�301<�PD\�
UHIHU�WKH�RSSRUWXQLW\�WR�%HHFKZRRG��The compensation terms for [portfolio managers] 
are the same for investments taken by PPVA, PPCO and Beechwood. So in essence 
Steinberg and Beren are PM’s for PPVA, PPCO and Beechwood.  Same principles, 
just different sources of capital. 

 
%HUHQ�EHQHILWHG� IURP� WKLV� IXQJLELOLW\� FRQFHUQLQJ�KLV� RZQ�FRPSHQVDWLRQ� DQG�EHQHILWV�� �2Q�

1RYHPEHU�����������PRUH�WKDQ�D�\HDU�SULRU�WR�%HUHQ¶V�³RIILFLDO�DQQRXQFHPHQW´�RI�KLV�KLULQJ�DW�%$0��

0DQHOD�LQIRUPHG�%HUHQ�WKDW�³DV�RI�-DQXDU\����>����@��\RX¶OO�EH�RQ�GUDZ�IURP�339$�DQG�JHW�KHDOWK�

LQVXUDQFH� IURP� WKHP� DV�ZHOO� DQG�ZHOO� >sic@� VWRS� HYHU\WKLQJ� IURP�%HHFKZRRG�´� � %HUHQ� UHVSRQGV�

³>V@RXQGV�JRRG�WR�PH�«�>P@\�RQO\�UHTXHVW�LV�WKDW�,�JR�EDFN�WR�EHLQJ�D�SD\UROO�HPSOR\HH�YV�EHLQJ�D�

�����DW�WKH�HQG�RI�WKH�\HDU�´���
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0RUHRYHU��LQ�KLV�UROH�DV�D�SRUWIROLR�PDQDJHU��%HUHQ�UHJXODUO\�VRXUFHG�DQG�QHJRWLDWHG�GHDOV�

LQYROYLQJ�%HHFKZRRG�XVLQJ�KLV�3ODWLQXP�HPDLO�DGGUHVV���)RU�LQVWDQFH��RQ�$SULO�����������IURP�KLV�

SODWLQXPOS�FRP�HPDLO�DGGUHVV��%HUHQ�VHQGV�DQ�HPDLO�ZLWK�WKH�VXEMHFW�³%$0�5HGOLQHG�7HUP�6KHHW�´��

%HHFKZRRG�H[HFXWLYHV�KDYH�DOVR�DGPLWWHG�WKDW�%HUHQ�KDG�D�VLPXOWDQHRXV�SUHVHQFH�DW�3ODWLQXP�DQG�

%HHFKZRRG�� �0DUN�)HXHU� WROG�FRXQVHO� IRU�:1,&�DQG�%&/,&�WKDW�%HUHQ� LV�³VRPHRQH�ZKR�VLWV� LQ�

%HHFKZRRG¶V�RIILFHV�±�DQG�KDV�IRU�\HDUV�±�DQG�EULQJV�%HHFKZRRG�GHDOV�´���

$5*80(17�

,�� $SSOLFDEOH�/HJDO�6WDQGDUG�

7KH�VWDQGDUG�DSSOLFDEOH�WR�D�PRWLRQ�WR�GLVPLVV�SXUVXDQW�WR�)HG��5��&LY��3�����E�����LV�ZHOO�

VHWWOHG� DQG� QRW� LQ� GLVSXWH�� � ³7KH� FRXUW� PXVW� DFFHSW� WKH� ZHOO�SOHDGHG� IDFWXDO� DOOHJDWLRQV� LQ� WKH�

FRPSODLQW�DV�WUXH�´��In re Livent, Inc. Noteholders Sec. Litig., ����)��6XSS���G�����������6�'�1�<��

�������FLWLQJ Grandon v. Merrill�Lynch & Co., ����)��G������������G�&LU�����������,Q�DGGLWLRQ��WKH�

FRPSODLQW�PXVW�³FRQWDLQ�VXIILFLHQW�IDFWXDO�PDWWHU��DFFHSWHG�DV�WUXH��WR�µVWDWH�D�FODLP�IRU�UHOLHI�WKDW�LV�

SODXVLEOH�RQ�LWV�IDFH�¶´�DQG�FODLPV�EDVHG�XSRQ�IUDXGXOHQW�FRQGXFW�PXVW�EH�³VWDWHG�ZLWK�SDUWLFXODULW\�´��

In re Refco Sec. Litig.������)��6XSS���G�����������6�'�1�<���������5DNRII��-����FLWLQJ�)HG��5��&LY��3��

��E��� �³5HIFR� ,´��� see also Ashcroft v. Iqbal, ���� 8�6�� ����� ���� ������� �VHWWLQJ� IRUWK� SOHDGLQJ�

UHTXLUHPHQWV�XQGHU�5XOH������³$�FODLP�KDV�IDFLDO�SODXVLELOLW\�ZKHQ�WKH�SODLQWLII�SOHDGV�IDFWXDO�FRQWHQW�

WKDW�DOORZV�WKH�FRXUW�WR�GUDZ�WKH�UHDVRQDEOH�LQIHUHQFH�WKDW�WKH�GHIHQGDQW�LV�OLDEOH�IRU�WKH�PLVFRQGXFW�

DOOHJHG�´��N.J. Carpenters Health Fund v. Royal Bank of Scotland Grp., PLC������)��G������������G�

&LU���������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���

)UDXG�FODLPV�UHTXLUH�DOOHJDWLRQV�VXIILFLHQW�WR�FUHDWH�D�SODXVLEOH�LQIHUHQFH�RI�IUDXGXOHQW�LQWHQW�

DQG�WR�SURYLGH�³IDLU�QRWLFH�RI�WKH�SODLQWLII¶V�FODLP�DQG�WKH�IDFWXDO�JURXQG�XSRQ�ZKLFK�LW�LV�EDVHG�´��

Refco I������)��6XSS���G�DW�������)UDXGXOHQW�LQWHQW�PD\�EH�DOOHJHG�JHQHUDOO\��)HG��5��&LY��3����E���DQG�

³PD\� EH� HVWDEOLVKHG� HLWKHU� �D�� E\� DOOHJLQJ� IDFWV� WR� VKRZ� WKDW� GHIHQGDQWV� KDG� ERWK� � PRWLYH� DQG�

RSSRUWXQLW\�WR�FRPPLW�IUDXG��RU��E��E\�DOOHJLQJ�IDFWV�WKDW�FRQVWLWXWH�VWURQJ��FLUFXPVWDQWLDO�HYLGHQFH�
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RI�FRQVFLRXV�PLVEHKDYLRU�RU�UHFNOHVVQHVV�´��Id.��TXRWLQJ Shields v.  Citytrust Bancorp, Inc.�����)��G�

�������������G�&LU������������

7KLV�&RXUW¶V�$SULO������'HFLVLRQ��'NW��1R������DW�����GHQLHG�PRWLRQV�WR�GLVPLVV�WKH�)LUVW�

$PHQGHG�&RPSODLQW�LQ�ZKLFK�YDULRXV�3ODWLQXP�'HIHQGDQWV�DQG�%HHFKZRRG�'HIHQGDQWV�DUJXHG�WKDW�

3ODLQWLIIV� UHOLHG� RQ� JURXS� SOHDGLQJ�� KROGLQJ� WKDW� ³>W@KH� JURXS� SOHDGLQJ� GRFWULQH� DOORZV� SDUWLFXODU�

VWDWHPHQWV�RU�RPLVVLRQV�WR�EH�DWWULEXWHG�WR�LQGLYLGXDO�GHIHQGDQWV�HYHQ�ZKHQ�WKH�H[DFW�VRXUFH�RI�WKRVH�

VWDWHPHQWV� LV� XQNQRZQ´�ZKHUH� WKH� FRPSODLQW� ³DOOHJH>V@� IDFWV� LQGLFDWLQJ� WKDW� WKH� GHIHQGDQW�ZDV� D�

FRUSRUDWH� LQVLGHU�� ZLWK� GLUHFW� LQYROYHPHQW� LQ� GD\�WR�GD\� DIIDLUV´� �FLWLQJ� Anwar v. Fairfield 

Greenwich, Ltd������)��6XSS���G�����������6�'�1�<��������DQG�In re Alstrom SA������)��6XSS���G�

����������6�'�1�<�����������6ee also In re Optimal U.S. Litig.������)��6XSS���G��������������6�'�1�<��

�������DSSO\LQJ�JURXS�SOHDGLQJ�GRFWULQH�WR�FRPPRQ�ODZ�FODLPV����

7KLV�&RXUW�DOVR�KDV�KHOG�WKDW�5XOH���E��LV�VDWLVILHG�ZKHUH�WKH�FRPSODLQW¶V�DOOHJDWLRQV�³LQIRUP�

HDFK�GHIHQGDQW�RI�WKH�QDWXUH�RI�KLV�DOOHJHG�SDUWLFLSDWLRQ�LQ�WKH�IUDXG�´��Fernandez v. UBS AG������)��

6XSS���G�����������6�'�1�<���������FLWDWLRQ�RPLWWHG�����

,,�� %HUHQ�,V�WKH�([DFW�7\SH�RI�&RUSRUDWH�,QVLGHU�IRU�:KLFK�*URXS�3OHDGLQJ�LV�$SSURSULDWH�

7KLV�&RXUW¶V�$SULO����������'HFLVLRQ��'NW������DW�����GHQLHG�PRWLRQV� WR�GLVPLVV� WKH�)LUVW�

$PHQGHG�&RPSODLQW�LQ�ZKLFK�WKH�'HIHQGDQWV�DUJXHG�WKDW�3ODLQWLIIV�UHOLHG�RQ�JURXS�SOHDGLQJ��KROGLQJ�

WKDW� ³>W@KH� JURXS� SOHDGLQJ� GRFWULQH� DOORZV� SDUWLFXODU� VWDWHPHQWV� RU� RPLVVLRQV� WR� EH� DWWULEXWHG� WR�

LQGLYLGXDO� GHIHQGDQWV� HYHQ� ZKHQ� WKH� H[DFW� VRXUFH� RI� WKRVH� VWDWHPHQWV� LV� XQNQRZQ´� ZKHUH� WKH�

FRPSODLQW� ³DOOHJH>V@� IDFWV� LQGLFDWLQJ� WKDW� WKH� GHIHQGDQW� ZDV� D� FRUSRUDWH� LQVLGHU�� ZLWK� GLUHFW�

LQYROYHPHQW�LQ�GD\�WR�GD\�DIIDLUV´��citing Anwar v. Fairfield Greenwich, Ltd������)��6XSS���G������

�����6�'�1�<��������DQG�In re Alstrom SA������)��6XSS���G�����������6�'�1�<����������See also In 

re Optimal U.S. Litig��� ���� )�� 6XSS�� �G� ����� ������� �6�'�1�<�� ������ �DSSO\LQJ� JURXS� SOHDGLQJ�

GRFWULQH�WR�FRPPRQ�ODZ�FODLPV���
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%HUHQ�LV�WKH�H[DFW�W\SH�RI�'HIHQGDQW�IRU�ZKLFK�JURXS�SOHDGLQJ�LV�DSSURSULDWH���%HUHQ�KDG�GLUHFW�

LQYROYHPHQW�LQ�PDQDJLQJ�339$¶V�LQYHVWPHQWV�ZKLOH�DFWLQJ�DV�D�GXDO�HPSOR\HH�RI�%HHFKZRRG�DQG�

3ODWLQXP� 0DQDJHPHQW�� � +H� ZDV� GLUHFWO\� LQYROYHG� LQ� WKH� GD\�WR�GD\� PDQDJHPHQW� RI�

3ODWLQXP�%HHFKZRRG��EULQJLQJ�GHDOV�WR�WKH�RWKHU�3ODWLQXP�'HIHQGDQWV�DQG�%HHFKZRRG�'HIHQGDQWV��

LQFOXGLQJ�WKH�1DWLRQDO�(YHQWV�GHDO�WKDW�ZDV�WKH�SUHFXUVRU�WR�WKH�&2%$�EULEH���%HUHQ�VHUYHG�DV�D�SUR[\�

IRU�%RGQHU�DQG�+XEHUIHOG�RQ�WKH�YDOXDWLRQ�FRPPLWWHH�DQG�ZRUNHG�ZLWK�WKHP�RQ�D�UHJXODU�EDVLV�DV�D�

FRQGXLW�WR�RWKHU�3ODWLQXP�'HIHQGDQWV�DQG�%HHFKZRRG�'HIHQGDQWV���%HUHQ�DFWHG�LQ�IXUWKHUDQFH�RI�WKH�

)LUVW�DQG�6HFRQG�6FKHPHV�DW�DOO�WLPHV��DQG�scienter�ZDV�SUHVHQW�GXH�WR�WKH�PRWLYH�DQG�RSSRUWXQLW\�WR�

FRPPLW�IUDXG���$V�D�3ODWLQXP�'HIHQGDQW�DQG�D�%HHFKZRRG�'HIHQGDQW��%HUHQ�LV�OLDEOH�RQ�FDXVHV�RI�

DFWLRQ� UHODWLQJ� WR� IUDXG� DQG� EUHDFK� RI� ILGXFLDU\� GXW\� IRU� WKH�ZHOO�SOHG� DOOHJDWLRQV� LQ� WKH� 6HFRQG�

$PHQGHG�&RPSODLQW���1HLWKHU�WKH�IUDXG�QRU�EUHDFK�RI�GXW\�DQDO\VLV�FKDQJHV�GHSHQGLQJ�RQ�ZKHWKHU�

%HUHQ�LV�YLHZHG�DV�D�3ODWLQXP�'HIHQGDQW�RU�D�%HHFKZRRG�'HIHQGDQW���%HUHQ�SOD\HG�VLJQLILFDQW�UROHV�

DW�ERWK��ZKLFK�ZHUH�LQ�IDFW�³LQWHJUDWHG´�DOWHU�HJRV���DQG�FDQQRW�KLGH�EHKLQG�D�SXUSRUWHG�GRZQJUDGH�

WR�³FUHGLW�DQDO\VW´�DW�%HHFKZRRG��ZKHQ��EHJLQQLQJ�LQ�������%HHFKZRRG�XQGHUWRRN�HIIRUWV�WR��IDOVHO\��

SRUWHQG�WR�GLVVRFLDWH�LWVHOI�IURP�3ODWLQXP��ZKHQ�LQ�IDFW�%HUHQ¶V�VWDWHG�UROH�IDU�PRUH�VXEVWDQWLDO�±�KH�

KDG�EURXJKW�GHDOV�WR�%HHFKZRRG�IRU�³\HDUV�´����

,,,�� 7KH�6$&�6XIILFLHQWO\�$OOHJHV�%HUHQ¶V�%UHDFK�RI�)LGXFLDU\�'XW\�2ZHG� WR�339$�DQG�
$LGLQJ�DQG�$EHWWLQJ�%UHDFK�RI�)LGXFLDU\�'XW\�2ZHG�72�339$���

7KLV�FRXUW�FOHDUO\�VWDWHG�WKH�HOHPHQWV�RI�D�EUHDFK�RI�ILGXFLDU\�GXW\�FODLP�LQ�LWV�$SULO����������

2SLQLRQ�� �

7KH�HOHPHQWV�RI�D�EUHDFK�RI�ILGXFLDU\�GXW\�FODLP�DUH��³�O��WKDW�D�ILGXFLDU\�GXW\�H[LVWHG�
EHWZHHQ� SODLQWLII� DQG� GHIHQGDQW�� ���� WKDW� GHIHQGDQW� EUHDFKHG� WKDW� GXW\�� DQG� ����
GDPDJHV� DV� D� UHVXOW� RI� WKH� EUHDFK�´�Meisel v. Grunberg�� ���� )�� 6XSS�� �G� ���� ����
�6�'�1�<�� ������� ³,Q� GHWHUPLQLQJ�ZKHWKHU� D� ILGXFLDU\� GXW\� H[LVWV�� WKH� IRFXV� LV� RQ�
ZKHWKHU�RQH�SHUVRQ�KDV�UHSRVHG�WUXVW�RU�FRQILGHQFH�LQ�DQRWKHU�DQG�ZKHWKHU�WKH�VHFRQG�
SHUVRQ�DFFHSWV� WKH�WUXVW�DQG�FRQILGHQFH�DQG�WKHUHE\�JDLQV�D�UHVXOWLQJ�VXSHULRULW\�RU�
LQIOXHQFH�RYHU�WKH�ILUVW�´�Indep. Asset Mgmt. LLC v. Zanger������)��6XSS���G����������
�6�'�1�<�� ������� ,Q� SDUWLFXODU��ZKHUH� D� ³GHIHQGDQW� KD>V@� GLVFUHWLRQDU\� DXWKRULW\� WR�
PDQDJH�>D�SODLQWLII
V@�LQYHVWPHQW�DFFRXQWV��LW�RZH>V@�>WKH�SODLQWLII@�D�ILGXFLDU\�GXW\�RI�
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WKH�KLJKHVW�JRRG�IDLWK�DQG�IDLU�GHDOLQJ�´�Assured Guar. (UK) Ltd. v. J.P. Morgan Inv. 
Mgmt. Inc�������1�<�6��G���������VW�'HS
W��������aff'd,�����1�(��G������1�<���������

'NW��1R������DW�������

+HUH��%HUHQ�ZDV�D�9LFH�3UHVLGHQW�DQG�3RUWIROLR�0DQDJHU�RI�339$��ZLWK�GHFLVLRQ�PDNLQJ�

DXWKRULW\�DQG�PDQDJHPHQW�UHVSRQVLELOLWLHV�ZLWK�UHVSHFW�WR�339$¶V�DVVHWV����See generally 6$&��������

,Q�WKDW�UROH��%HUHQ�ZDV�UHVSRQVLEOH�IRU�QHJRWLDWLQJ�WUDQVDFWLRQV�IRU�WKH�EHQHILW�RI�339$�DQG�LQ�IDFW�

DFWHG�DV�SUR[\�IRU�%RGQHU�DQG�+XEHUIHOG�LQ�FRQQHFWLRQ�ZLWK�WKH�VDPH���+H�KDG�D�GXW\�WR�DFW�LQ�WKH�

EHVW�LQWHUHVW�RI�339$���%HUHQ�EUHDFKHG�KLV�ILGXFLDU\�GXW\�WR�339$�YLD�KLV�LQYROYHPHQW�LQ�WKH�%ODFN�

(ON�2SSRUWXQLWLHV�6FKHPH��E\�VLPXOWDQHRXVO\�PDQDJLQJ�WKH�DVVHWV�RI� WKH�%HHFKZRRG�(QWLWLHV�DQG�

DFWLQJ�RQ�EHKDOI�RI�ERWK�%$0�DQG�3ODWLQXP�0DQDJHPHQW�LQ�WKH�VDPH�WUDQVDFWLRQV��DQG�YLD�WKH�$JHUD�

7UDQVDFWLRQ���See id.�DW������[LLL����%HUHQ�ZDV�FRPSHQVDWHG�E\�%$0�RQ�D�SHUIRUPDQFH�EDVLV��DQG�KH�

SXW�KLV�RZQ�LQWHUHVWV�EHIRUH�339$�E\�NQRZLQJO\�SXVKLQJ�339$�LQWR�D�VHULHV�RI� WUDQVDFWLRQV�WKDW�

DUWLILFLDOO\�LQIODWHG�339$¶V�1$9�DQG�ORRWHG�339$�RI�LWV�$JHUD�DVVHW�IRU�WKH�VHFXULWLHV�KH�NQHZ�WR�EH�

QHDU�ZRUWKOHVV���+H�IXUWKHU�EUHDFKHG�KLV�GXWLHV�WR�339$�LQ�FRQQHFWLRQ�ZLWK�IDFLOLWDWLRQ�RI�WKH�5HFKQLW]�

UHODWLRQVKLS�DQG�&2%$�EULEH�����

%HUHQ�DLGHG�DQG�DEHWWHG�EUHDFKHV�RI�ILGXFLDU\�GXW\�RZHG�WR�339$�E\�3ODWLQXP�0DQDJHPHQW��

1RUGOLFKW��%RGQHU��DQG�+XEHUIHOG��DPRQJ�RWKHUV���/LNH�D�FODLP�IRU�DLGLQJ�DQG�DEHWWLQJ�IUDXG��D�FODLP�

IRU�DLGLQJ�DQG�DEHWWLQJ�EUHDFK�RI�ILGXFLDU\�GXW\�UHTXLUHV�SOHDGLQJ�WKH�XQGHUO\LQJ�ILGXFLDU\�GXW\��DQG�

WKDW�GHIHQGDQW�NQRZLQJO\�LQGXFHG�RU�SDUWLFLSDWHG�LQ�WKH�EUHDFK���Krys v. Butt������)��$SS¶[����������

��G�&LU����������$�FODLP�IRU�DLGLQJ�DQG�DEHWWLQJ�EUHDFK�RI�ILGXFLDU\�GXW\�DOVR�UHTXLUHV�SOHDGLQJ�DFWXDO�

NQRZOHGJH��DOWKRXJK�³DQ�LQWHQW�WR�KDUP´�LV�QRW�UHTXLUHG���Id.�

7KLV�&RXUW�KDV�DOUHDG\�UXOHG�WKDW�WKH�XQGHUO\LQJ�ILGXFLDU\�GXWLHV�KDYH�EHHQ�DGHTXDWHO\�SOHG���

+HUH��%HUHQ�NQHZ�WKDW�WKH�GXWLHV�H[LVWHG�DQG�NQRZLQJO\�SXVKLQJ�339$�LQWR�D�VHULHV�RI�WUDQVDFWLRQV�

WKDW�DUWLILFLDOO\�LQIODWHG�339$¶V�1$9�DQG�ORRWHG�339$�RI�LWV�$JHUD�DVVHW�IRU�WKH�VHFXULWLHV�KH�NQHZ�

WR�EH�QHDU�ZRUWKOHVV���+H�IXUWKHU�EUHDFKHG�KLV�GXWLHV�WR�339$�LQ�FRQQHFWLRQ�ZLWK�IDFLOLWDWLRQ�RI�WKH�

5HFKQLW]�UHODWLRQVKLS�DQG�&2%$�EULEH�� �+H�SDUWLFLSDWHG�LQ�WKH�PDQDJLQJ�RI� WKH�%(2)�)XQGV�DQG�
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VRXJKW� LQYHVWRUV� IRU� WKH� VDPH� XQGHU� FLUFXPVWDQFHV�ZKHUH� WKH� %(2)� )XQGV� SXUSRVH� DQG� SULRULW\�

SD\RXW�ZDV�DQWLWKHWLFDO�WR�339$¶V�LQWHUHVWV���+H�IXUWKHU�FRQWULEXWHG�WR�%RGQHU�DQG�+XEHUIHOG¶V�FRYHUW�

FRQWURO�RYHU�3ODWLQXP��DFWLQJ�DV�SUR[\�IRU�WKH�VDPH��DQG�IXUWKHUHG�WKH�FRUUXSW�3ODWLQXP�%HHFKZRRG�

DOWHU�HJR� UHODWLRQVKLS�� �%HUHQ�ZDV� DOVR� DQ� LQYHVWPHQW�PDQDJHU� IRU�%$0�� DQG� KH� QHFHVVDULO\� KDG�

NQRZOHGJH�WKDW�WKH�%HHFKZRRG�339$�WUDQVDFWLRQV�RQ�ZKLFK�KH�ZDV�RQ�ERWK�VLGHV�ZRXOG�EH�WR�WKH�

EHQHILW�RI�%HHFKZRRG�DQG�WKH�GHWULPHQW�RI�339$�±�WKLV�LV�SDUWLFXODUO\�VR�IRU�$JHUD����

,9�� 7KH�6$&�6XIILFLHQWO\�$OOHJHV�%HUHQ¶V�3DUWLFLSDWLRQ�LQ�'HIUDXGLQJ�339$�DQG�$LGLQJ�DQG�
$EHWWLQJ�)UDXG�DJDLQVW�339$�3XUVXDQW�WR�)HG��5��&LY��3����E���

8QGHU�1HZ�<RUN�ODZ��D�³SODLQWLII�PXVW�DOOHJH�D�UHSUHVHQWDWLRQ�RI�PDWHULDO�IDFW��WKH�IDOVLW\�RI�

WKH�UHSUHVHQWDWLRQ��NQRZOHGJH�E\�WKH�SDUW\�PDNLQJ�WKH�UHSUHVHQWDWLRQ�WKDW�LW�ZDV�IDOVH�ZKHQ�PDGH��

MXVWLILDEOH�UHOLDQFH�E\�WKH�SODLQWLII�DQG�UHVXOWLQJ�LQMXU\�´��Kaufman v. Cohen������1�<�6��G����������

��VW�'HS
W���������)UDXG�FODLPV�DUH�VXEMHFW�WR�WKH�KHLJKWHQHG�SOHDGLQJ�VWDQGDUG�RI��5XOH���E���ZKLFK�

UHTXLUHV�D�SODLQWLII�³�O��VSHFLI\�WKH�VWDWHPHQWV�WKDW�WKH�SODLQWLII�FRQWHQGV�ZHUH�IUDXGXOHQW������LGHQWLI\�

WKH�VSHDNHU������VWDWH�ZKHUH�DQG�ZKHQ�WKH�VWDWHPHQWV�ZHUH�PDGH��DQG�����H[SODLQ�ZK\�WKH�VWDWHPHQWV�

ZHUH�IUDXGXOHQW�´�Lerner v. Fleet Bank, N.A.������)��G������������G�&LU���������³,Q�FDVHV�ZKHUH�WKH�

DOOHJHG�IUDXG�FRQVLVWV�RI�DQ�RPLVVLRQ�DQG�WKH�SODLQWLII�LV�XQDEOH�WR�VSHFLI\�WKH�WLPH�DQG�SODFH�EHFDXVH�

QR� DFW� RFFXUUHG�� WKH� FRPSODLQW� PXVW� VWLOO� DOOHJH�� ���� ZKDW� WKH� RPLVVLRQV� ZHUH�� ���� WKH� SHUVRQ�

UHVSRQVLEOH�IRU�WKH�IDLOXUH�WR�GLVFORVH������WKH�FRQWH[W�RI�WKH�RPLVVLRQV�DQG�WKH�PDQQHU�LQ�ZKLFK�WKH\�

PLVOHG�WKH�SODLQWLII��DQG�����ZKDW�GHIHQGDQW�REWDLQHG�WKURXJK�WKH�IUDXG�´�Odyssey Re (London) Ltd. 

v. Stirling Cooke Brown Holdings Ltd.�����)��6XSS���G�����������6�'�1�<���������

7KLV�&RXUW�KDV�DOUHDG\�GHWHUPLQHG�WKDW�3ODLQWLIIV¶�)LUVW�$PHQGHG�&RPSODLQW��³)$&´��±��ZKLFK�

VXEVWDQWLDOO\�PLUURUV�WKH�6$&�ZLWK�UHVSHFW�WR�3ODLQWLIIV¶�IUDXG�FODLPV�±�PHHWV�5XOH���E�¶V�VSHFLILFLW\�

UHTXLUHPHQWV�LQ�GHWDLOLQJ�WKH�3ODWLQXP�'HIHQGDQWV¶�³SHUVLVWHQWO\�LQIODWHG�UHSRUWV�RI�339$¶V�1$9´�

DQG�GHWHUPLQHG� WKDW� WKH�RWKHU�3ODWLQXP�'HIHQGDQWV��ZKR�±� OLNH�%HUHQ�±�DUH�³KLJK�OHYHO�FRUSRUDWH�

LQVLGHU>V@�´�DUH�DSSURSULDWHO\�FKDUJHG�ZLWK�PLVVWDWHPHQWV�RI�339$¶V�1$9���See�'NW��1R������DW������

%HUHQ�LV�QR�GLIIHUHQW�WKDQ�WKH�RWKHU�3ODWLQXP�'HIHQGDQWV�DJDLQVW�ZKRP�WKLV�&RXUW�KDV�XSKHOG�WKHVH�
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FDXVHV�RI�DFWLRQ�� �7KH�6$&�DOOHJHV� WKDW�%HUHQ�ZDV�9LFH�3UHVLGHQW�RI�3ODWLQXP�0DQDJHPHQW�ZLWK�

UHVSRQVLELOLWLHV�DV�D�SRUWIROLR�PDQDJHU�IRU�HLJKW�\HDUV�VSDQQLQJ�WKH�HQWLUHW\�RI�WKH�)LUVW�DQG�6HFRQG�

6FKHPHV���See�6$&���������,Q�KLV�UROH��%HUHQ�RYHUVDZ�339$¶V�LQYHVWPHQWV�LQFOXGLQJ�3('(9&2��

see id.� DW� �� ���[LLL��� SDUWLFLSDWHG� LQ� YDOXLQJ� 339$¶V� DVVHWV�� id.�� DQG� PDQDJHG� WKH� 3ODWLQXP�

0DQDJHPHQW�LQYHVWPHQW�UHODWLRQVKLS�ZLWK�WKH�%HHFKZRRG�(QWLWLHV��id.�DW��������LQFOXGLQJ�ZRUNLQJ�

VLPXOWDQHRXVO\�IRU�ERWK�WKH�%HHFKZRRG�(QWLWLHV�DQG�3ODWLQXP�0DQDJHPHQW�RQ�ERWK�VLGHV�RI�WKH�VDPH�

WUDQVDFWLRQ��see id.�DW���������7KH�DOOHJDWLRQV�DJDLQVW�%HUHQ�DUH�DV�UREXVW�DV�WKRVH�WKLV�&RXUW�KDV�DOUHDG\�

GHWHUPLQHG�VXIILFLHQW�WR�VXUYLYH�D�PRWLRQ�WR�GLVPLVV�EURXJKW�SUHYLRXVO\�E\�RWKHU�'HIHQGDQWV��

%HUHQ¶V�DUJXPHQW�WKDW�WKH�RQO\�DOOHJDWLRQ�FORVH�WR�PHHWLQJ�WKH�5XOH���E��VWDQGDUG�LV�WKDW�KH�

VWRRG� WR� EHQHILW� ILQDQFLDOO\� LV� GLVLQJHQXRXV�� � See� 0RYLQJ� %U�� DW� ���� � +RZHYHU�� 0U�� %HUHQ� ZDV�

FRPSHQVDWHG�IRU�KLV�GHDOV�DW�%HHFKZRRG�DQG�YLD�SURILW�DQG�ORVV�DW�3ODWLQXP�� � ,QIODWHG�SURILWV�DQG�

%HHFKZRRG�3ODWLQXP�GHDOV�GLUHFWO\�UHODWHG�WR�KLV�FRPSHQVDWLRQ�����,Q�DQ\�HYHQW��WKLV�&RXUW�KDV�DOVR�

DOUHDG\�GHWHUPLQHG� WKDW� DOOHJDWLRQV�RI� ILQDQFLDO� LQWHUHVW�� SDUWLFLSDWLRQ� LQ� WKH�YDOXDWLRQ�RI�339$¶V�

1$9��DQG�LQYROYHPHQW�LQ�FUHDWLQJ�WKH�WUDQVDFWLRQV�WKDW�FRPSULVHG�WKH�)LUVW�DQG�6HFRQG�6FKHPHV�DUH�

³VXIILFLHQW�E\�WKHPVHOYHV�WR�JLYH�ULVH�WR�D�VWURQJ�LQIHUHQFH�RI�IUDXGXOHQW�LQWHQW�´��'NW��1R������DW����

�FLWDWLRQ�RPLWWHG����+HUH��%HUHQ�WROG�WKLUG�SDUWLHV�³The compensation terms for [portfolio managers] 

are the same for investments taken by PPVA, PPCO and Beechwood. So in essence Steinberg and 

Beren are PM’s for PPVA, PPCO and Beechwood´� ±� %HUHQ� FDQQRW� QRZ� GHQ\� KLV� ILQDQFLDO�

PRWLYDWLRQV���

$� FODLP� IRU� DLGLQJ� DQG� DEHWWLQJ� IUDXG� PXVW� SOHDG� WKH� H[LVWHQFH� RI� D� IUDXG�� GHIHQGDQW¶V�

NQRZOHGJH�RI�WKH�IUDXG��DQG�GHIHQGDQW¶V�SURYLVLRQ�RI�³VXEVWDQWLDO�DVVLVWDQFH�WR�DGYDQFH�WKH�IUDXG¶V�

FRPPLVVLRQ�´��Krys v. Pigott������)��G������������G�&LU����������$FWXDO�NQRZOHGJH�PXVW�EH�SOHG��DQG�

FRQVWUXFWLYH�NQRZOHGJH�LV�LQVXIILFLHQW���Id.��0RUHRYHU��³WKHUH�PXVW�������EH�D�QH[XV�EHWZHHQ�WKH�SULPDU\�

IUDXG��WKH�DOOHJHG�DLGHU�DQG�DEHWWRU¶V�NQRZOHGJH�RI�WKH�IUDXG��DQG�ZKDW�WKH�DOOHJHG�DLGHU�DQG�DEHWWRU�

GLG�ZLWK�WKH�LQWHQWLRQ�RI�DGYDQFLQJ�WKH�IUDXG¶V�FRPPLVVLRQ�´��Id. 
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7KH� 6$&� SOHDGV� LQ� GHWDLO� %HUHQ¶V� LQYROYHPHQW� LQ� DQG� DFWXDO� NQRZOHGJH� RI� 3ODWLQXP¶V�

RYHUYDOXDWLRQ�RI�339$¶V�DVVHWV���6SHFLILFDOO\��WKH�6$&�DOOHJHV��inter alia� WKDW�%HUHQ�KDG�LQIOXHQFH�

RYHU� WKH� RYHUYDOXDWLRQ� RI� 339$¶V� LOOLTXLG� SRVLWLRQV�� ZKLFK� LQFOXGHG� EXW� ZDV� QRW� OLPLWHG� WR�

3('(9&2��HQDEOHG�339$¶V�RYHUVWDWHG�³SHUIRUPDQFH�´�ZKLFK�ZDV�ODUJHO\�FRPSRVHG�RI�XQUHDOL]HG�

JDLQV��WR�VWHDGLO\�LQFUHDVH��WKHUHE\�HQVXULQJ�WKDW�WKHUH�ZRXOG�DOZD\V�EH�GLVWULEXWLRQV�DQG�IHHV�GXH�WR�

3ODWLQXP�0DQDJHPHQW�DQG�LWV�RZQHUV��6$&��������%HUHQ�ZDV�DZDUH�RI�DQG�IDFLOLWDWHG�WKH�DFWLRQV�RI�

WKH�3ODWLQXP�'HIHQGDQWV� LQ�FRQQHFWLRQ�ZLWK� WKH�%ODFN�(ON�6FKHPH�� LQFOXGLQJ�PDQDJHPHQW�RI� WKH�

%(2)�)XQGV��id. DW��������������DQG�WKDW�%HUHQ�FRQVSLUHG�ZLWK�WKH�RWKHU�3ODWLQXP�DQG�%HHFKZRRG�

'HIHQGDQWV�WR�FDXVH�339$�WR�WUDQVIHU�LWV�LQWHUHVWV�LQ�WKH�$JHUD�QRWH�WR�$*+�3DUHQW�DW�D�VXEVWDQWLDO�

XQGHUYDOXH�WKH�GD\�DIWHU�KLV�IDWKHU�LQ�ODZ¶V�DUUHVW��id.�DW�������������

)LQDOO\��%HUHQ� LV�FRUUHFW� WKDW�FLYLO�FRQVSLUDF\� LV�QRW�DQ� LQGHSHQGHQW� WRUW�� �+RZHYHU��%HUHQ�

SDUWLFLSDWHG�LQ�WKH�FLYLO�FRQVSLUDF\�KDWFKHG�E\�1RUGOLFKW��%RGQHU�DQG�+XEHUIHOG�ZKHUHE\�%RGQHU�DQG�

+XEHUIHOG� VHFUHWO\� H[HUWHG� FRQWURO� RYHU� 3ODWLQXP� DQG� %HHFKZRRG� YLD�P\ULDG� HQWLWLHV�� WUXVWV� DQG�

SUR[LHV�±�LQFOXGLQJ�%HUHQ�±�DQG�ZKHUHE\�3ODWLQXP�DQG�%HHFKZRRG�ZHUH�RSHUDWHG�DV�LQWHJUDWHG�DOWHU�

HJRV�IRU�WKH�SXUSRVH�RI�HQULFKLQJ�WKHPVHOYHV�DW�WKH�H[SHQVH�RI�³RXWVLGH´�VWDNHKROGHUV��

&21&/86,21�

:+(5()25(��3ODLQWLIIV�UHVSHFWIXOO\�UHTXHVW�WKDW�WKLV�&RXUW�GHQ\�%HUHQ¶V�0RWLRQ�WR�'LVPLVV�

LQ�LWV�HQWLUHW\��DQG�JUDQW�DQ\�DSSURSULDWH�UHOLHI�WKDW�WKLV�&RXUW�GHHPV�MXVW�DQG�SURSHU��
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�
� � � � � � �

%\�� �V��:DUUHQ�(��*OXFN��(VT�� � � �
����������:DUUHQ�(��*OXFN��(VT��
�
:DUUHQ�(��*OXFN��(VT��
-RKQ�/��%URZQOHH��(VT���pro hac vice��
5LFKDUG�$��%L[WHU��-U���(VT���pro hac vice��
+2//$1'�	�.1,*+7�//3�
���:HVW���QG�6WUHHW�
1HZ�<RUN��1HZ�<RUN�������
7HOHSKRQH���������������
)DFVLPLOH����������������
(PDLO��ZDUUHQ�JOXFN#KNODZ�FRP�

MRKQ�EURZQOHH#KNODZ�FRP�
ULFN�EL[WHU#KNODZ�FRP�

�
Attorneys for Plaintiffs Martin Trott and Christopher 
Smith, as Joint Official Liquidators and Foreign 
Representatives of Platinum Partners Value Arbitrage 
Fund L.P. (in Official Liquidation), and for Platinum 
Partners Value Arbitrage Fund L.P. (in Official 
Liquidation) 

�

Case 1:18-cv-10936-JSR   Document 497   Filed 12/16/19   Page 25 of 25Case 1:18-cv-10936-JSR   Document 498-1   Filed 12/23/19   Page 25 of 25


