
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE PLATINUM-BEECHWOOD LITIGATION Master Docket No. I : l8-cv-06658-JSR

MARTIN TROTT and CHRISTOPHER SMITH,
as Joint Official Liquidators and
Foreign Representatives of
PLATINUM PARTNERS VALUE ARBITRAGE
FTIND L.P, (in Official Liquidation) and
PLATINUM PARTNERS VALUE ARBITRAGE
FLIND L.P. (in Official Liquidation),

Case No. I : I 8-cv-10936-JSR

Plaintifls,

-v-

PLATTNUM MANAGEMENT (NY) LLC,
et al.,

Defendants.

DECLARATION OF DONALD H. CHASE IN SUPPORT OF THE
HUBERFELD FAMILY FOUNDATION,INC.'S MOTION TO DISMISS

THE SECOND AMENDED COMPLAINT

I, Donald H. Chase, declare as follows:

l. I am a member of Morrison Cohen LLP, counsel for defendant Huberfeld Family

Foundation, Inc. (the "Foundation") in the above-captioned consolidated action. Unless

otherwise specified, I have personal knowledge of the facts set forth below.

2. I submit this declaration in support of the Foundation's motion, pursuant to Fed.

R, Civ. P. l2(bxl) and (6), to dismiss the Second Amended Complaint in the action styled

Marlin Trott and Christopher Smith, as Joint O/ficial Liquidators and Foreign Representatives

of Platinum Partners Value Arbitrage Fund L.P. (in Official Liquidation) v. Platinum

Management (NY) LLC, et a/., Case No. l8-cv-10936 (JSR).
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3. Attached hereto as Exhibit I is a true and correct copy of the Foundation's

registration with the New York State Department of State, Division of Corporations, which

shows that it was formed on August 14, 1998. The Foundation's registration is also accessible

through New York State's electronic, searchable database:

httns://appext20.dos.rrv.qov/corpJrublicicorrrscarch.entit)'_search entr.r,.

4. Attached hereto as Exhibit 2 are true and correct excerpts from the Foundation's

publicly-available Returns of Private Foundation F'orms 990-PF for the years 2012, 2013,2014,

2015, and 2016, which reflect, among other things, the Foundation's annual disbursements for

charitable purposes at Part I, line 25(d). It should be noted that Plaintiffs only attached the

Foundation's 2014 Form 990-PF as Exhibit 3 to the Second Amended Complaint.

5. As shown in the attached excerpts from the Foundation's Form 990-PFs, during

the relevant period alone, from 2012 through 2016, the Foundation donated over $ I I million for

charitable purposes. [See Part I, line 25(d) on each year's Form 990-PF.]

6. As the Foundation's 2014 Form 990-PF demonstrates, the Foundation also had a

significant investment in PPVA, with a fair market value at the end of 2014 set forth as

$13,291,940, and also had invested substantial sums in the Platinum Liquid Opportunity Fund

Ltd., with a fair market value at the end of 2014 set forth as $1,486,108. [Second Amended

Complaint, Exhibit 3 at p. 28, or Schedule B at p. 8.1

7. Attached hereto as Exhibit 3 is a true and correct copy of two separate business

registrations, both named Hutton Ventures, LLC. One is registered in California with a principal

place of business in California. The other is registered in Delaware.
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8. Attached hereto as Exhibit 4 is a true and correct copy of proof of service on

Hutton Ventures, LLC filed in the New York action addressed to the alleged student loan fraud

scheme. As demonstrated, the Hutton Ventures, LLC at issue is the one based in California.

9. Attached hereto as Exhibit 5 is a true and correct copy of the original adversary

complaint (public version) in the action styled, Richard Schmidt, Litigation Trustee vs. The

Huberfeld Family Foundation Inc. and Twosons Corporation, Case No. l8-03386 @ankr. S.D.

Tex.) (the "Black Elk-Foundation Lawsuit"). The Black Elk-Foundation Lawsuit complaint is

also publicly available through the Official Court Electronic Document Filing System for the

U.S. Bankruptcy Court, Southern District of Texas.

10. In the Black Elk-Foundation Lawsuit, the Litigation Trustee of the Black Elk

Litigation Trust (the "Black Elk Litigation Trustee") asserted claims against the Foundation for,

inter alia, the [Foundation's] receipt of $1,026,676.83 .. . that was fraudulently transferred to

them from Black Elk Energy Offshore Operations LLC." (See Exhibit 3 at p. l, I I ("The

Trustee brings this adversary proceeding seeking to avoid and recover fraudulent transfers and

preferential payments made by Black Elk . . . ."), fl 158 (alleging that the Foundation "was paid

$1,026,676.83 . . . with funds from Platinum that had been transferred from Black Elk").)

Among other relief, the Litigation Trustee sought the retum of this transfer from the Foundation.

(Exhibit 3 at !l 158.)

ll. The $1,026,676.83 payment alleged in the Black Elk-Foundation Lawsuit is

clearly one and the same as the transfer alleged by Plaintiff's in the Second Amended Complaint.

(Compare Exhibit 3 at t[ 158 witlr Second Amended Complaint 1T 506.)

12. On or about January 31,2019, the Foundation resolved its dispute with the Black

Elk Litigation Trustee, including the Black Elk Litigation Trustee's claim concerning the

J1858&ll2 vl ,02?465 IOOOl
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$1,026,676.83 payment to the Foundation. The Black Elk Litigation Trustee agreed to dismiss

its claims against the Foundation with prejudice and broadly released the Foundation from any

claims by Black Elk, including (but not limited to) claims related to the 51,026,676.83 payment.

Attached hereto as Exhibit 6 is the formal order from the Bankruptcy Court, dated February 6,

2019, dismissing with prejudice all of the claims asserted against the Foundation in the Black

Elk-Foundation Lawsuit (the "Order of Dismissal").

13. The Order of Dismissal is also publicly available through the Official Court

Electronic Document Filing System for the U.S. Bankruptcy Court, Southern District of Texas.

14. Attached hereto as Exhibit 7 is a true and correct copy of Plaintiff s Supplement

to Motion for Entry of Default Judgment against, inter alia, PPVA (with exhibits), filed in the

action styled Richard Schmidt, Litigation Tru.stee v. Platinum Partners Value Arbitrage Fund

LP, et a/., Case No. l6-AP-3237 (Bankr. S.D. Tex.) (the "Motion For Default Judgment Against

PPVA"). Exhibit 7 is also publicly available through the Official Court Electronic Document

Filing System for the U.S. Bankruptcy Court, Southern District of Texas.

15. Exhibit A to the Motion For Default Judgment Against PPVA contains a

"Settlement Agreement" by and among Richard Schmidt, Trustee of the Black Elk Energy

Offshore Operations, LLC Litigation Trust, on the one hand, and PPVA, on the other hand. See

Exhibit 7 at 6. In relevant part, as part of the Settlement Agreement, Black Elk contended that

"PPVA was the recipient of fraudulently transferred funds of Black Elk totaling

US$15,332,672.97" (see Settlemcnt Agreement, Recital 11 l0), and PPVA agreed not to oppose

Black Elk's Motion for Default Judgment Against PPVA for that amount (Senlement Agreement

Tfl l.l-1.2).

4rEJ80.l l2 vl ',02?465 \C()i,l
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16. As set forth in the minute cntry, filed under docket entry 120 on the docket for

Case No. IGAP-3237, the Court granted the Motion For Dcfault Judgment Against PPVA on

Septernber 20,2018.

I declare under penalty ofperjury that Ore foregoing is tnre aod correct.

Datcd: Apil22,20l9

H. Chase

5ill5loll2 vl tEl,l(l Wl
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4t18t2019 Entity lnformation

NYS Department of State

Division of Corporations

Entity Information

The information contained in this database is current through Aptrl 17,2019

Selected Entity Name: HUBERFELD FAMILY FOUNDATION, INC.
Selected Entity Status Information

Current Entity Name: HUBERFELD FAMILY FOUNDATION, INC.

DOS ID #: 2289102

Initial DOS Filing Date: AUGUST 14,1998

County: NEW YORK
Jurisdiction: NEW YORK
Entity Type: DOMESTIC NOT-FOR-PROFIT CORPORATION

Current Entity Status: ACTIVE

Selected Entity Address Information

DOS Process (Address to which DOS will mail process if accepted on behalf of the entity)

HUBERFELD FAMILY FOLTNDATION, INC.
152 WEST 57TH ST.

NEW YORK, NEW YORK, IOO22

Registered Agent

IRA STECHEL, ESQ., OLSHAN GRUNDMAN FROME & ROSENZWEIG LLP
505 PARK AVENUE
NEW YORK, NEW YORK, IOO22

This office does not record information regarding the

names and addresses of officers, shareholders or
directors of nonprofessional corporations except the

chief executive officer, if provided, which would be

listed above. Professional corporations must include the

name(s) and address(es) of the initial officers, directors,
and shareholders in the initial certificate of

incorporation, however this information is not recorded
and only available by viewing the certificate.

https://appext20.dos.ny.govicorpjublic/CORPSEARCH.ENTITY-INFORMATION?p-token=50BF2601FEECD760A97D 14D627DAgC7 5BE81CAs7FA 1t2
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4t18t2019 Entity lnformation

*Stock Information

# ofShares Type ofStock $ Value per Share

No Information Available

*Stock information is applicable to domestic business corporations.

Name History

Filing Date Name Type Entity Name

AUG 14, 1998 Actual HUBERFELD FAMILY FOUNDATION, INC.

A Fictitious name must be used when the Actual name of a foreign entity is unavailable for use in New York

State. The entity must use the fictitious name when conducting its activities or business in New York State.

NOTE: New York State does not issue organizational identification numbers.

Search Results New Search

Services/Prog1ig4g I Privacy-Poligy_ | Accessibilitv Policy. I Disclaimer
Homepagg I Contact Us

Return to DOS

https://appext20.dos.ny.gov/corpjublic/CORPSEARCH.ENTITY-INFORMATION?p-token=50BF2601FEECD760A97D 14D627DAgC7 5BE81CA57FA... 212
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r Ere$ of lcycnse o$ar cxparaa rnd dbbuEn:ntt
b ltt invc.t,rFnt inqc (rf neg.trve, enter -0-)
c Adlstrd nct lncorl: (rf n69atrve, enler -o-)
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4t18t2019 Business Search - Business Entities - Business Programs I California Secretary of State

Alex Padilla
Galifornia Secretary of State

Business Search - Entity Detail

The California Business Search is updated daily and reflects work processed through Tuesday, April 16, 2019. Please refer to

document Processing Times for the received dates of filings currently being processed. The data provided is not a complete or

certified record of an entity. Not all images are available online.

201612710004 HUTTON VENTURES LLC

Registration Date:
Jurisdiction:
Entity Type:
Status:
Agent for Service of Process:

Entity Address

Entity Mailing Address

LLC Management

Document Type

AMENDMENT

0510212016

CALIFORNIA
DOMESTIC
SOS SUSPENDED
(AGENT RESTGNED 10t2212018\

4 HUTTON CENTRE DR STE 220
SANGA ANA CA 92707
4 HUTTON CENTRE DR STE 220
SANGA ANA CA 92707
Member Managed

ll File Date

10122t2018

li PDF

REGISTRATION 05t02t2016

* lndicates the information is not contained in the California Secretary of State's database

Note: lf the agent for service of process is a corporation, the address of the agent may be requested by ordering a status report

. For information on checking or reserving a name, refer to Name Availability..

. lf the image is not available online, for information on ordering a copy refer to lnformation Requests.

. For information on ordering certificates, status reports, certified copies of documents and copies of documents not

currently available in the Business Search or to request a more extensive search for records, refer to lnformation

&quests.
. For help with searching an entity name, refer to Search Tipg.
. For descriptions of the various fields and status types, refer to Elglluently SskeSlllues!!-ons..

Modify Search New Search Back to Search Results

https://businesssearch.sos.ca. gov/CBS/Detai I 1t1
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4t't8t2019

Delaware.gov

Division of Corporations - Filing

Governor I General Assembly I Courts I Elecled Oflicials I State Agencies

Dopartmont of State: Division of Corporations

Entity DetailsHOME
About Agency
Secretary's Letler
Newsroom
Frequent Questions
Related Links
Contact Us
Oftice Location

SERVtCES
Pay Taxes
File UCC's
Delaware Laws Online
Name Reservation
Entity Search
Status
Validate Certificaie
Customer Seruice Suruey

INFORMATION
Corporate Forms
Corporate Fees
UCC Forms and Fees
Taxes
Expedited Services
Service of Process
Regislered Agenls
Gelcorporate Status
Submitting a Request
How to Form a New Business Enlity
Certifications, Apostilles & Authentication of Documents

THIS IS NOT A STATEMENT OF GOOD STANDING

lncorooration Date / 512812015
5, tco4l 

--'--:--
Formation Date: (mm/dd/yyyy)

HUTTON VENTURES LLC

File Number:

Edily l.leCIe:.

EdiJy-Kbe

Residencyj

Limited
Liability
Company

EnlilyJypg; General

State: DELAWAREDomestlc

REGISTERED AGENT INFORMATION

Name:

Address:

City:

State:

Phone:

STELLAR CORPORATE SERVICES LLC

35OO SOUTH DUPONT HIGHWAY

DOVER Counti: Kent

DE Postal Code: 19901

Additional lnformation is available for a fee. You can retrieve Status for a fee of $10.00 or
more detailed information including current franchise lax assessment, current filing history
and more for a fee of 520.00.

Would you like .. Status .: Status,Tax & History lnformation

i srur"ii

Mew Search Results ' . New Entity Search l

For help on a particular field click on the Field Tag to take you to the help area.

site map I privacy I aboul this site I contac{ us I translate I delaware.gov

https://icis.corp.delaware. gov/Ecorp/EntitySearch/NameSearch.aspx 1t1
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INDEX NO. 4518'73/2018

RECEIVED NYSCEF. L0/16/2018NYSCEF DOC. NO. 12

STATE OF NEW YORK
BUREAU OF CONSUMEII FRAUDS OF NEW YORK
Melvin L. Goldberg, Assistant Attorney General
28 Liberty Street
Ncw York, New York 1005
AT'IORNEY l:OR (Arana)i Plaintiff

Qtz) 4t6-8296

SUPERIOR COURT OF THtr STATE OF NEW YORK
COUNTY OF NBW YORK

PI-AINTI FF/PT:1'I'I'IONER

DTFENDANT/RESPONDENT:

THE PEOPLE OF THI] STATE OF NEW YORK, etc.
DEBT RESOLVB,INC.; et al.

PROOF OF SERVICE
1'IEARING DATE

,fIME: I)tiPtTDlv Index No:

4s1873-2018

At the timc of service I was at lcast l8 ycals of age and not a party to this action, and I served copies of the (spectf,46gnn,.r11t1,

SUMMONS; COMPLAINT

2 a. Partl'scrved:

b. l)erson scrved:

HIJTTON VBNTURES, LLC

Mark Arimura (Asian, I\{ale, 55+, t30 lbs., Brorvn eyes, Black & Gray hair)
Officc Manager, Authoriz.ed person to accept service of process

4 Hutton Centre Drive, Suite 220
Santa Ana, Califilrnia 92107

c. Addrcss:

I served the party in ilem
a. by personally delivcring thc copies

3

4. Witness fees rvere not detnanded and were not paid.

5. Pelsort serving (nante. utldt'cs.t. anr) telephone N<t.l:

Sorrny Nicolas
Acc Attorney Scrvice, lnc.
3 l0 West 3rd Strcel
Sanla Ana, Calilorrtia 92701
(7 t4) s43-4220

f. Fce fbr service: $

o. Ilegistered California process servel
( l) lirnployee or irrdependcnt contraclor
(2) Registration No.; PSC-4080
(3) Coun8:ORANGI,

(t. I dcclare. under pcnalq, of perjury under thc laws of tlre State of Califbrrria that the foregoing is tt'tte and correcl,

Date: Octotrer 16, 2018

(l) on (dare): l0/03/2018
(2) at (time) : 02:42 p.m,

I}ROOt'orr srRvl{lll
1of 1

t{ f.':1

#16220t9L:S
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Case 18-03386 Document 1 Filed in TXSB on 11/30/18 Page 1of 73

TJNITED STATES BANKRUPTCY COURT
SOUTHERN DISTzuCT OF TEXAS

HOUSTON DIVISION

CasENo. l5-34287 (MD

Iu R-e:

BLACK Er-r EweRcv OrrsHone
OppRertoNs, LLC

DenroR.

Rrcrnno ScHutDr, LlrtcnrroN TRUsrEe,

PLAttrnFF,

VS.

THe HusgRFeLo FeMtLy FouNoanoN Ittc.
eNo Twosorls CopconenoN,

Dergnnewrs.

$

$

$

$

$

$

$

$

$

$

$

$

$

$

$

$

$

CHnpran I I

ADVERSARYNO.

ORIGINAL COMPLAINT

(PUBLIC VERSION)

808663.2
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Case 18-03386 Document 1 Filed in TXSB on 11/30/18 Page 2 of 73
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E. Twosons / Hararis Background

Huberfeld Foundation and Twosons Invest in Black Elk, Have Notice of
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Case 18-03386 Document 1 Filed in TXSB on 1Ll30/18 Page 4 ol73

TO THE HONORABLE L'NITED STATES BANKRUPTCY JUDGE:

Richard Schmidt ("Trustee"), the Trustee of the Black Elk Litigation Trust ("Trust") files

this Original Complaint against the Huberfeld Family Foundation Inc. ("Huberfeld Foundation")

and Twosons Corporation ("Twosons") for thc Huberfeld Foundation's receipt of $1,026,676.83

and Twosons'receipt of $15,400,152.42 that was fraudulently transferred to them from Black

Elk Energy Oftshore Operations LLC ("Black Elk"), and also for the participation of the

Iluberfeld Foundation, including its principal Murray Huberfeld ("I{uberfeld"), and Twosonsr in

a conspiracy with and aiding and abetting of Platinum Partners in wrongly taking 597,959,854.79

from Black Elk,

Defendants Huberfeld Foundation and'l'wosons, along wlth other inside investors (e.9.,

Mark Nordlicht's f'amily, David Levy individually, and Daniel Small individually) of Platinum

Partners Black Elk Opportunities Fund LLC ("PPBEO") and Platinum Partners Black Elk

Opportunities Fund International LLC ("PPBEOI"), the entities are collectively referred to as

,,PPBE" and their investors as "PPBE Investors," improperly benefitted from a scheme to

fraudulently redeem and distribute the proceeds from the repurchase of Black Elk's Series E

prefcrred equity.

Platinum, its affiliates and the PPBE Invcstors including Huberfeld Foundation and

Twosons put in place, were on notice of, and understood the scheme and planned recipients -

upon completion of the scheme, (a) Platinum would avoid its $20 million obligation to New

Mountain to repurchase New Mountain's Series E prcferred equity (paid directly to New

Mountain from Black Elk at Platinum's instruction) and also receive a significant portion of the

I The Trustee reserves his rights to bring claims against the principals of Twosons Corporation,

once discovery definitively estabtishes their identities. Twosons Corporation appcars to be a veil

for and an alter ego of members of the Harari Family.

308(,63 2
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Case 18-03386 Document 1 Filed in TXSB on 11/30/18 Page 5 of 73

PPBE distributions, $23,679,368.34; (b) the PPBE Investors including Platinum insiders

Huberfeld Foundation and Twosons would receive the remainder of thc Black Elk proceeds - all

of their principal, dividend and interest; and (c) Platinum would keep the Black Elk Notes for a

potential priority position in Black Elk's anticipated bankruptcy.

I.
INTRODUCTORY DESCRIPTION OF THE CASE

l. The Trustee brings this adversary proceeding seeking to avoid and recover

fraudulent transfers and preferential payments made by Black Elk at the direction of the owners

and principal executives, including Mark Nordlioht, Murray Huberfeld, David Levy and Daniel

Small, of Platinum Partners Value Arbitrage Fund LP ("PPVAF"), Platinum Partners Credit

Opportunities Master Fund LP ("PPCO"), Platinum Partners Liquid Oppo(unity Master Fund LP

("PPLO"), PPVA Black Elk (Equity) LLC ("PPVA Equity"), and PPBE (referred to collectively

as "Platinum") to the Huberfeld Foundation, Twosons and other PPBE Investors within one year

before the date of the filing of Black Elk's involuntary bankruptcy petition.

2. In 2009, Platinum invested in tslack Elk, becoming Black Elk's primary and

controlling investor, Platinum's investment initially appeared very suscesslul. In 2011, the Wall

Street Journal reported that, aided in part by the ban on drilling in the Gulf of Mexico after thc

BP Macondo explosion and oil spill, Platinum's Black Elk investment strategy "was Platinum's

most successful last year, having contributed a significant portion of its high-teens return."

3. On November 16,2012, though, an explosion and fire occurred on an offshore

Black Elk platform (the "West Delta explosion"), and three workers died. The combined

negative impact of that explosion and deteriorating investment and market conditions caused

Black Elk's business to sufler and decline.

2

80136{il 2
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4. In the Spring of 2013, in response to Black Elk's need for new capital and

Platinum's need to protect its investment in Black Elk, Platinum, Nordlicht and Huberfeld

created the PPBE funds, and then Nordlicht's t-amily, the Huberfeld Foundation, Twosons and

others invested in the newly created Black Elk Series E preferred equity, which was subordinate

to Black Elk's debt.

5. By early 2014, Black Elk was effectively insolvent, unable to pay its debts in the

ordinary course of business - it was regularly pushing creditors' payments off to more than a

year past their due dates because it simply did not have sufficient cash to pay its cunent

liabilities.

6. Also by early 2014, Platinum and its principals dominated and controlled Black

Elk -- being its majority and by far largest investor, controlling its credit facility, controlling the

majority of the Senior Secured Notes and also the Series E preferred equity, and appointing and

controlling the Black Elk Board of Managers and Black Elk's chief financial officer. Platinum

acted at Black Elk primarily through Mark Nordlicht, David Levy, and Daniel Small'

7. Platinum itself also was effectively insolvent in carly 2014, unable to meet its

debts and redemption obligations timely because of a severe lack of liquidity that had existed

from at least 2012. Platinum was run primarily by Mark Nordlicht, Murray Huberfeld, David

Levy and Daniel Small. By early 2014, Platinum t'aced the prospcct of losing more than $100

million in the impending demise of Black Elk.

8. Platinum's principal scheme involved selling off Black Elk's prime assets to

Renaissance Offshore, LLC (the "Renaissance Sale"), and diverting the proceeds from that sale

to Platinum and for Platinum's benefit by redeeming preferred equity, instead of paying off the

3
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Senior Seoured Notcs debt, which was entitled to first call on the proceeds from the asset sale, or

paying the substantially overdue trade creditors.

9. By redeeming Black Elk's preferred equity, rather than paying Black Elk's debt

such as the Notes or trade creditors, Platinum held onto its Black Elk Notes that would be

entitled to a priority position in an anticipated bankruptcy. Platinum also was able to more

directly benefit its inside investors, including Nordlicht's family, Huberfeld's family, and their

close t-amily, friends and business associates, rather than distributing the money to satisfy other

more diff'use Ptatinum obligations to non-insiders.

10. Thus, as Black Elk negotiated the sale of its prime assets to Renaissance,

Platinum implemented a schemc to fraudulently claim that a majority of unaffiliated and

disinterested holders of Black Elk's 13,75% Senior Secured Notes voted to allow Platinum the

ability to transfer the proceeds of the Renaissance Sale to Platinum and tbr Platinum's benefit by

redeeming the Series E preferred equity ahead of the Notes. Platinum then used that rnoney to

satisfy Platinum's t'inancial obligations to its insider investors, including the Huberfeld

Foundation and Twosons.

1 l. The lynchpin in Platinum's fraudulent transfer scheme was to secure an

amendment of the Black Elk indenture governing the Notes (the "Indenture") to permit use of the

Renaissance Sale proceeds to redeem Series E preferred equity ahead of the Notes. Securing

such an amendment required the consent of a majority of disinterested Noteholders.

12. As explained in the Offer to Purchase and Consent Solicitation Statement:

"Pursuant to Section 316(a) of the Trust Indenture Act of 1939, Notes owned by the Company or

by any person directly or indirectly controlling or controlled by or under direct or indirect

common control with the Company shall be disregarded lor purposes of determining the

4
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majority." Because Platinum controlled Black Elk, this statement meant that the sum of all

Notes held by Platinum, Platinum-affiliated entities and entities controllcd by Platinum were to

besubtractedfromthe$l50millionNotesentitledtovote. Oftheremainder,amajorityhadto

consent

13. It was obvious that few truly unaffiliated and disinterested Senior Secured

Noteholders would consent to the proposed Indenture amendmcnt, as it would effectively

deprive the Noteholders of the senior security interest that the Indenturc afforded them in Black

Elk's assets. Platinum therefore had to manufacture a way to fix the vote and make it appear that

apparently unaffiliated and disinterested Noteholders consented to an Indenture amendment that

was against their financial interests. The most obvious way to secure that consent was to use a

Trojan horse "friendly" consenter: secure the votes of a company or companies holding a

substantial number of Notes that looked independent, but were in fact controlled by Platinum.

That simple devicc was what Platinum used.

14, The "friendly" conscnters were a group of cntities affiliated with B Asset

Manager LP, Beechwoocl Bermuda, Ltd. and Beechwood Bermuda International Ltd.

(coltectively "Beechwood"), Platinum, by Nordlicht and Huberfeld, created and controlled

Beechwood by virtue of (i) substantial ownership positions, including Nordlicht, Huberfeld, and

Levy (Huberfeld's nephew) in the Beechwood entities and (ii) having placed Platinum personnel

in key decision-making positions in the Beechwood entities, including Nordlicht and Huberfeld

as "advisors" and the installation of Platinum executive David Levy as thc Chief Investment

Officer ("CIO") of B Asset Manager, the investment arm of the Beechwood entities. Levy

remained an employee of Platinum, taking direction from Nordlicht and Huberfeld, while at

Beechwood, and continued to use his Platinum email address while directing Beechwood,

{
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Platinum, and Black Elk affairs in 2014, including involving himself constantly in the process

that led to the fraudulent transfer of the Renaissance Sale proceeds to and for the benefit of

Platinum and also the PPBE Investors. After Levy was placed by Platinum at Beechwood, with

Beechwood's participation and consent, Nordlicht and Levy directed the Beechwood entities in

early 2014 to obtain approximately $37 million of the Black Elk Senior Secured Notes from

Platinum.

15. Platinum, through Nordlicht and Levy, and with the participation and consent of

Beechwood, caused the Beechwood entitics to vote to consent their Notes in favor of the

Platinum proposal. Shortly after engineering Beechwood's purchase of the Senior Secured Notes

and voting those Notes in favor of the Platinum schemc, Levy left his CIO position at

Beechwood, and returned full time to Platinum.

16. Based on a fraudulent vote count that included both Notes owned by Platinum

affiliates and the Platinum-controlled Beechwood entities, Platinum caused Black Elk to adopt a

Second Supplement to the Indenture, which ostensibly permitted use of the Renaissance Sale

proceeds to redeem Black Elk Series E preferred equity ahead of the Senior Secured Notes. On

the basis of this fraudulently secured supplement to the Indenture, Black Elk's Platinum-

controlled Board of Managers including Daniel Small directed that almost $98 million-the vast

majority of the remaining cash balance from the Renaissancc Sale-be diverted to redemption of

Series E preferred equity held by Platinum and then quickly transfcrred to PPBE and its inside

investors including Fluberfeld Foundation and Twosons, cementing Black Elk's path to the

bankruptcy court.

6
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17. The fraudulent transfer of $97,959,854.79 of Black Elk's assets, including about

$16.4 million of that amount to Huberfeld Foundation and Twosons, occurred less than a year

before Black Elk was placed into bankruptcy.

II.
JURISDICTION AND VENUE

18. This Court has jurisdiction over this matter under 28 U.S.C. $$ 157 and 1334'

This is a core proceeding under 28 U.S.C. $ 157(b), including subsections (2XA), (B)' (E), (F),

(H) and (O). Venue is proper in this Court pursuant to 28 U.S.C. $$ 1408 and 1409. The

statutory predicates for the relief requested herein arc $$ 105, 502, 5 10, 544, 547 , 548 and 550 of

the Bankruptcy Code. In accordance with Local Rule 7008-1, the Trustee consents to the entry

of final orders or judgment by the bankruptcy judge if it is determined that the bankruptcy judge,

absent consent of the parties, cannot enter final orders or judgment consistent with Article III of

the United States Constitution.

III.
PARTIES

19. PlaintiffTrustee, Richard Schmidt, is the duly appointed Litigation Trustee in the

above-captioned chapter I I bankruptcy proceeding,In re Black Elk Energt Offshore Operations,

LLC,Bankruptcy Case no. l5-34287 ("Bankruptcy Case"), and has standing and authority to

bring this action. [Docket Nos. 1092 and 1204]'

20. Defendant Huberfeld Family Foundation Inc. is a 50t(c)(3) organization in New

York and can be served through Murray Huberfeld at l5 Manor Lane, Lawrence,NY 11559, or

at250 W. 55th Street, l4th Floor, Ncw York, New York 10019. The Huberfeld Foundation and

Murray Huberfeld are alter egos.

21. Defendant Twosons is a Panamanian corporation, which has been authorized to

conduct business in New York (DOS ID # 5065364). Twosons' purported physical address is

7
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Mossfon Building, Second Floor, East 54th Street, P.O. Box 0832-0886 W.T.C., Panama,

Republic of Panama. Twosons alleged registered agent in Panama is MF Legal Services, with

offices in Mossfon Building, Second Floor, East 54th Street, P.O. Box 0832-0886 W.T.C.,

Panama, Republic of Panama: Faxes: 507-263-9218 and 507-263-7327; Telephone 507-205-

5888 and 507-264-2322. Although Twosons is represented by counsel in New York, Twosons

has refused to accept service. Twosons will be served through Patrick Belaich and Raphael

Harari. Service will be in accordance with The Hague Convention and Bankruptcy Rules.

IV.
BACKGROUND

A. Procedural Background

22. On August ll,20l5 (the "Petition Date"), three petitioning creditors initiated the

Bankuptcy Case by filing an invotuntary bankruptcy petition against Black Elk under chapter 7

of title I I of the United Sates Code in this Court.

23. On August 31, 2015, Black Elk filed its Consent to the Order for Relief and filed

its Motion to Convert the Involuntary Chapter 7 Case to a Voluntary Chapter I I Case. On

September 1,2015, the Court entered an Order for Relief and granted Black Elk's Motion to

Conveft.

24. Black Elk initially operated its business as a debtor-in-possession pursuant to

sections I 107 and 1008 ofthe Bankruptcy Code.

25. On June 20, 2016, Black Elk filed its Third Amended Plan of Liquidation of

Black Elk Energy Offshore Operations, LLC under Chapter I I of the Bankruptcy Code (the

"Plan") [Docket No. 1092].

26. On July 14,2016, the Bankruptcy Court entered an Order Confirming the Plan.

[DocketNo. 1204].

8
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27. Pursuant to the Plan, Richard Schmidt, Trustee herein, was appointed and

approved to serve as the Litigation Trustee, with full authority to bring the above-captioned

action.

28. On October 26"2016, the Trustee brought a case against PPVAF, PPCO, PPLO,

and PPVA Equity relating to the fraudulent transfers as Adversary No. l6-3237 in the United

States Bankruptcy Court for the Southern District of Texas. A TRO was entered, some discovery

was taken, and (once the Liquidators and SEC Receiver were appointed and became involved)

that case is in the process of being resolved. The Trustee incorporates by reference the TRO

filing and its exhibits.

29. On August 31,201'7, the Trustee brought a lawsuit against Platinum Partners

Black Elk Opportunities Fund LLC ("PPBEO") and Platinum Partners Black Elk Opportunities

Fund International LLC ("PPBEO[") retating to the fraudulent transfers from Black Elk, PPVAF,

ppCO, ppLO and PPVA Equity - Adversary No. l7-3380 in the United States Bankruptcy Court

for the Southern District of Texas. PPBEO and PPBEOI defaulted, and judgment was entered

against them on June 29,2018 in the amount of $32,802,572.16 (PPBEO) and $39,022,229'15

(PPBEOI), respectively.

30. In the course of conducting post-judgment discovery on PPBE, the Trustee has

learned that within three days after the first of the Black Elk funds were transferred to the initial

Platinum entities, PPBE received and began distributing the funds to their investors, including

Huberf'eld Foundation and Twosons.

B. Black Elk's History

31, Formed in November 2007 as a limited liability company, Black Elk was an oil

and gas company headquartered in Houston with substantially all its producing assets located

offshore in United States federal and Louisiana and Texas state waters in the Gulf of Mexico.

9
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Black Elk acquired, exploited, and developed properties that other oil and gas companies desired

to remove from their producing property portfolios.

32. From 2008 to 2011, Black Elk employed an acquisition strategy to expand its

holdings and further develop its business.

33, To finance its operations, onNovember 23,2010, Black Elk issued $150million

of debt to the Senior Secured Noteholders, and simultaneously entered into, among other

documents, a Security Agreement (the "security Agreement") in favor of The Bank of New

York Mellon Trust Company, N.A. as Trustee and Collateral Agent for the 13.75% Senior

Secured Notes (the "lndenture Trustee"). Pursuant to the Security Agreement, the Senior Secured

Noteholders were granted a first priority lien on substantially all of Black Elk's assets'

34. By December 31, 2013, Black Elk had approximatety 457,065 gross (223,852 net)

acres under lease in the Gulf of Mexico,935 gross (444 net) wells, and 58 production platforms.

35. For 2014, Black Elk stated it intended to increase its reserves and cash flow

through several strategies. One strategy was to "continue to pursue strategic acquisitions."

Specifically, Black Elk would seek to acquire properties that were "currently producing or have

the potential to produce with additional attention and capital" to "extends the economic life of

fields." The importance of this acquisition strategy could not be underestimated, as Black Elk

told the SEC: "lf we are unable to replace reserves through drilling or acquisitiot'rs, our Ievel of

production and cash flows will be adversely affected."

36, Production and drilling on platforms in the Gulf of Mexico depended on the

service of many independent contractors willing to work under thosc conditions. In its 2013

l0-K, Black Elk acknowledged its dependence on its contractors: "We are dependent on

contractors and sub-contractors for our daily operational and service needs on individual fields

80866i 2
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and platforms, If thesc parties failto satisfy their obligations to us or if we are unable to maintain

these relationships, our revenue, profitability and growth prospects could be adversely affected."

Yet, despite this reliance on contractors, Black Elk said that "to increase liquidity, we stretched

accounts payable." That meant Black Elk was not paying the contractors in a timcly fashion fbr

the work - "the daily operational and service needs" - that were the lileblood of its operations.

Thus, strctching accounts payable threatened its core business, a fact Black Elk acknowledged:

',our inability to pay trade creditors in a timely manner could impair our ability to develop and

operate our propeft ies."

37. Black Elk was effectively insolvent, or at least in the zone of insolvency, by early

2014. By that time, some trade creditors were paid, if at all, more than a year past their due dates

because Black Elk did not have sufficient cash to pay its liabilities.

C. Platinum's HistorY

38. Platinum Partncrs is a group of Manhattan-based hedge lunds that were founded

in parl by and run by Mark Nordlicht ("Nordlicht") and Murray Huberleld ("Huberfeld").

Nordlicht is cunently under criminal indictment for his actions with respect to Platinum,

including the Black Elk scheme.2 Huberfeld recently has pled guilty to a criminal count

involving bribery related to Platinum and is awaiting sentencing'l

2 Nordlicht was listed as a "key personnel" of PPBE's management company ("responsible for

oversight of all trading, asset allocation and risk management of the Platinum-managed funds").

The Tiustee served a post-default judgment subpoena on Nordlicht to learn the identities of the

PPBE investors and additional facts regarding the redemptions. Nordlicht initially did not

produce documents. Nordlicht recently has produced a few documcnts pursuant to a state court

case order, but otherwise has continued to assert his Fifth Amendment rights.

I Huberfeld's criminal activity related to Platinum Paftners in late 2013 through the end of 2014

was during the same time frame as the Black Elk traudulent transfer scheme that benefitted the

PPBE insiders.

lt
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39. PPVAF, the core Platinum hedge fund, was founded in 2003 by Nordlicht, with

investors including Huberfeld. Nordlicht has been the Chief Investment Officer ("CIO") and the

person primarily directing Platinum's day-to-day operations, as demonstrated by his signing, as

"controlling person," a joint filing with the SEC on behalf of PPVAF and various other

Platinum-affiliated entities. Huberfeld took the role of silent partner, working through Nordlicht

and other Platinum executives.

40. A number of other Platinum executives have played key roles in the relevant

Platinum companies, like Black Elk, in which Platinum has invested, and then dominated and

controlled. In addition to Nordlicht and Huberfeld, Platinum's primary actors relevant to this

case are: (i) David Lcvy ("Levy"), Huberfeld's nephew, an Investment Manager, Managing

Director and Portfolio Manager at Platinum, whom Platinum Q'lordlicht and Huberfeld) placcd

as CIO of the "friendly" Beechwood entities, and as an owner of the General Partner, the Chief

Investment Oflicer and President of B Asset Manager LP,a which was both the Administrative

Agent for Black Elk's credit facility and also the investment arm of the Beechwood entities;

(ii) Daniel Small ("Small"), a Managing Director and Portfolio Manager at Platinum, an

executive at Beechwood, and a member of Black Elk's Board of Managers; (iii) Naftali Manela

("Manela"), a Platinum financial executive for a number of the Platinum entities, including

PPBE,S and also at Beechwood; and (iv) Jefl Shulse ("Shulse"), whom Platinum placed at Black

Elk in January 2014 as the company's CFO and who became Black Elk's CEO later that year'

' Leuy also was the CIO, CFO, and 49.99% owner of Beechwood Re Ltd, and the CIO and

49.99% owner of Beeohwood Bermuda, Ltd'
s Naftali Manela was listed as a "key personnel" of PPBE (Chief Financial Officer of the

Manage ment Company), was one of the Platinum people that orchestrated the payments to PPBE

and its investors, and also was served a post-judgment subpoena to lcarn the identities of the

PPBE investors and additional facts regarding the PPBE redemptions. Manela asserted his Fifth

Amendment ri ghts agai nst self- incrimination.
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Levy, Small, and Shulse also are all under criminal indictment, along with other Platinum

executives, for, among other things, their role in the lraudulent transfer of Black Elk's assets that

underlies this lawsuit.

D. Huberfeld Family Foundation Inc. Background

41. Murray Huberfeld is the principaland alter ego of the Huberfeld Foundation Inc.,

which is a 501(cX3) charity for the benefit of Orthodox Jewish charitable causes. I-luberfeld is a

sophisticated, sharp businessman, having owned and managed a number of investment

management companies.

42. Murray Huberfeld is a longtime associate of Mark Nordlicht. Huberfeld was a

lounder of and original investor in Platinum Partners in 2003. Huberfeld also owned and

managed the Centurion Credit Managernent hedge funds, which Huberleld folded into Platinum

partners in 20il. Gilad Kalter, MarkNordlicht's brother-in-law and a Senior Vice President at

platinum, has testified that Murray Huberfeld "seeded" Platinum Partners and ran Platinum

partners with Mark Nordlicht - "[t]hey were partners, so to speak. . .."6 Jona Rechnitz, a family

friend and prior business associate of Huberfeld, see infra fl 52, has said that Huberfeld secretly

ran the platinum funds but is not publicly acknowledged because of his prior legal issues'

Murray Huberfeld was a Platinum Partners insider, maintaining an office at the Platinum offices.

43. Murray [luberfeld has a long history of civil and criminal cases providing him

more than sufficient notice of the impropriety of his and Platinum's actions' ln 1992, Murray

Huberfeld and his long-time business partner David Bodner pled guilty to misdemeanor charges

6 Although Gitad Kalter testified in Murray Huberfeld's criminal case, Kalter asserted his Fifth

Amendmint rights against self'-incrimination when served 
"vith 

a post-judgment subpoena from

the Trustee't Cut" against PPBE where Kalter also was listed as a "key personnel" of PPBE

(Chief Operating Officer of the Managcment Company).

l3
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for sending imposters to take their broker-license exams. Another PPBE investor also was

implicated as the middleman providing the test takers.

44, ln July 1998, the SEC filed a complaint against lluberfeld, his partner Bodner,

and their company Broad Capital regarding a cornpany called Incomnet and "their roles in a

series of fraudulent schemes in violation of the federal securities laws." In particular, the SEC

Complaint charged Huberfeld, Bodner and Broad Capital with receiving more than 513,000

shares of restricted Incomnet stock and immediately reselling those shares for a profit of

approximately $3.7 million in violation of the securities registration provisions of the federal

securities laws, Additionally, the SEC Complaint alleged that Broad Capital never disclosed that

it held over 5%o of Incomnet's outstanding sccurities, as required by the reporting provisions of

the federal securities laws. Huberfeld, Bodner and Broad Capital agreed to settle the SEC

Complaint by consenting to a judgment, without admining or denying the allegations in the

SEC's Complaint, that enjoined them from committing future violations of the securities

registration and reporting provisions of the federal securities laws. The consent judgment also

ordered Broad Capital, Huberfeld, and Bodner, to disgorge their profits plus interest, for a total

of $4,694,125, The consent judgment also ordered f{uberfeld, Bodner and Broad Capital each to

pay a civil penalty.

45. Murray Huberfeld also had knowledge and notice of a similar fraudulcnt scheme

pcrpetrated by his former business associate. David Schick was the first legal agent ol

Huberfeld's Broad Capital, Schick later started Venture Mortgage Corp. ln 2001, more than a

decade belore these PPBE investments, the investors of Venture Mortgage Co.p., including

Mark Nordlicht, his father Jules Nordlicht and Mark Nordlicht's two siblings, were plaintif'fs in a

Southern District of New York Bankruptcy Court proceeding against David Schick and Venture
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Mortgage Co.p., alleging (now, ironically) that "schick was an attorney,/businessman who used

his position of respect in the Orthodox Jewish community to perpetrate a Ponzi scheme'..."

These Schick investments, like the PPBE investments in this case, typically "specified a

percentag€ [return] plus an equity participation." Thcse investments also included "rollovers,"

where instead of returning the funds, Schick would recommend and then invest (with his clients'

permission) the funds in a new or different investment, The Schick case, involving a prominent

family in the Orthodox Jewish community, was followed closely by the community. Huberfeld

also had personal knowledge from his family's involvement in the Schick scandal, A Trustee

was appointed and brought adversary proceedings in the Southern District of New York

Bankruptcy Court on behalf of the bankruptcy estate against a number of people, including the

wives of Huberfeld and Bodner, Cassirer v. Bodner, Huberfeld, Adversary Proceeding No. 96-

09193, seeking the return offraudulently transferred funds.

46. In the late 1990s, Huberfeld was a defendant in civil litigation regarding breach of

contract, e.g. Daly v Cellura, et al., Cause No. 99-cv-03914, and securities violations, e'g. Levy v

Klugman, el al., Cause No. 99-cv-00446, both in the Southern District of New York.

47. In the early 2000s, Huberfeld and his business partners were prohibited by the

SEC from completing three reverse mergers based on thcir prior disciplinary history, and also

were ordered by the Federal Reserve Bank of New York and the FDIC to have written

authorization before commencing work with federally insured financial institutions,

48, Huberfeld also has been involved in Platinum Partners investments in which the

SEC charged illegal activify. \n2007, for example, Platinum's fund BDL invested in insurance

annuities that paid only after an investor died. Personal information was stolen from hospice

patients so that BDL could purchase annuities using the dying person's name, Huberleld was

8C8661 2
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antong the people at Platinum to whom this scheme was pitched, and who agreed to invest. On

March 13,2014, the SEC publicly announced charges regarding this scheme. In 2015, the SEC

found that BDL had improperly obtained and used cont'idcntial medical information, and

required as part of a settlement that BDL forfeit over $4 million.

49. In 2008 and 2009, Huberfeld was subpoenaed for information in connection with

lawsuits involving Solomon Dwek, another fraudulent schemer.

50. Huberfeld also has been a defendant in an adversary proceeding regarding his

participation in fraudulent transfers. In 201l, the Trustee of thc Rothstein bankruptcy estate

brought an adversary complaint against Huberfeld, Bodner, Nordlicht, their wives, and their

entities to avoid and recover fraudulent transfers made in connection with the Rothstein

fraudulent scheme. The Trustee alleged that Huberfeld and the othcr defendants became aware of

the Rothstein lraud scheme, and instead of revealing the fraud. worked out a deal with Rothstein

allowing them to unwind their investment positions while new investors were found. The

Complaint also alleged that as part of that arrangement, Huberfeld and the other defendants were

provided an incentive of an investment that would double their money, from $11,000'000 to

$22,000,000, within six months. In a deposition, Rothstein tcstihed that Huberfeld, Bodner, and

Nordlicht were aware of the scheme, and further testified that "you want to reward the people

that are taking care olyou and helping you sustain the Ponzi scheme." These claims were settled

in2012lor payments totaling more than $30 million, among other terms,

51. ln 2013, Murray Huberfeld, along with Mark Nordlicht, was a founder, investor,

and "consultant" or "advisor" with the Beechwood companies that participated in 2014 with

Platinum Partners in the Black Elk Offer to Purchase and Consent Solicitation scheme that

caused the Black Elk proceeds to be transfcrrcd to PPBE. Huberfeld's nephew, David Levy, was
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the Platinum Partners' executive who was the t'irst managing director and portfolio manager of

PPBE.7 David Levy also created and directed the Beechwood investment management company

B Asset Manager LP, and has been described by Beechwood's spokesman David Goldin as the

person "responsible for Beechwood's purchase of Black Elk bonds and for voting them in

Platinum's favor, along with the approval of other covenant changes." After the Black Elk Offer

to Purchase and Consent Soticitation scheme was completed, Huberfeld's nephew Levy returned

to Platinum Partners as its Co-Chief Investment Officer, The Trustee believes, based upon

Huberfeld's ownership interests, advisor status, and relationships with the othcr participants, that

Huberfcld was aware of and approved implementation of the scheme to fraudulently consent the

Black Elk Notes.

52. In late 2013 and2014,in the same time frame as the Black Elk scheme, Murray

Huberleld also was involved in other criminal activity related to Platinum Partners' Huberfeld,

looking for institutional investors, was introduced to the head of the New York City Corrections

Officers Benevolent Association ("COBA"), Norman Seabrook, by a family friend and business

associate namecl Jona Rechnitz. Huberfeld, Seabrook, and Jona Rechnitz worked out a plan

whereby Seabrook would steer millions of dollars in COBA's investments to Platinum Partners

in exchangc for Seabrook receiving a percentage of the amount investcd. Rechnitz, Huberfeld

and Seabrook were later arrested and charged with bribery and wire fraud relating to COBA's

investments of $20 million (losing $19 million) into Platinum Partners. Jona Rcchnitz pled guilty

and cooperated with the government. Huberfeld pled guilty to one count of conspiracy to commit

? Levy also was listed as a "key personnel" of PPBE's management company (Chairman and

Chiellnvestment Officer and General Partner of the Management Company). The Trustee also

served a post-default judgment subpoena on Levy to learn the identities of ths PPBE investors

and additional facts regarding the redemptions. Levy refused to respond, continuing to assert his

Fifth Amendment rights.

l{08(r(rl l
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wire fraud and is awaiting sentencing. In pleading guilty, Huberfeld testified that he understood

that "the money was requestcd by Rechnitz as paymcnt to Norman Seabrook for his efforts to get

COBA to invest in Platinum Partners." Seabrook later was convicted of bribery and conspiracy

and is also awaiting sentencing.

53. The Huberfeld Foundation is not the typical, conservatively managed family

foundation. Although it gives substantial money to Orthodox Jewish causes, the Foundation's

investment strategy is atypical - in addition to a high percentage of hedge fund investments and

real estate mortgage investments, the Foundation has invested in "stranger originated liie

insurance" (STOLI) policies in order to obtain high rates of return, and then been involved in

litigation, e.g. with Lincoln Benefit Life Company regarding a $6.65 million STOLI policy,

regarding those investments. ln addition, the Huberfeld Foundation has provided high interest

rate loans to friends, business associates and investors, including PPBE Investors - with some of

the loans and notes receivable having interest rates listed at700Voto l200Vo.

54. The Fluberfeld Foundation Inc. Return of Private Foundation 2014 Form 990-PF

disclosed total 2014 revenue of $5,91 1,821,2014 expenses of $1,629,938 and net assets of

$37,435,064. That form also disclosed the Huberfeld Foundation's investment in PPBE, as well

as investments in Platinum Partners Value Arbitrage (lnternational) LTD and Platinum Liquid

Opportunity Funcl LTD. The 2014 Form 990-PF also shows that Dahlia Kalter Nordlicht, Mark

Nordticht's wife, contributed $600,000 to the I-luberfeld lroundation.

55. The Huberfeld Foundation received a $1,026,676.83 redemption from PPBE,

fraudulently comprised of Black Elk proceeds, in August 2014.

E. Twosons / Hararis Background

56. Twosons is a Panamanian corporation whose Articles of lncorporation state wide-

ranging purposes and objects, including among others "[t]he purchase, sale ... and investment in

18
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alt kinds of movable or immovable properties, merchandise, commodities ....," the "carrying out

of any type of commercial operation ....," the "participation in any form in other corporations or

companies, be they Panamanian or foreign," the "purchase, sale and trade in general of shares,

bonds, securities and effects of any kind or description," and/or the "purchase' construction,

chartering, owning operation, management and administration of ships and vesscls'.."'

57. Twosons was created in April 2007 by the Mossack Fonseca law firm in Panama,

a law firm that The Atlantic has described as having "special expertise in creating tax shelters for

wealthy global elites," but also perhaps being "deeply involved in all manner of unsavory and

possible illegal practices across continents...."8 The Times of Israel described Mossack Fonseca

as a "disoreet outfit with a roster of big-name clients and a quiet reputation for hiding money

from the tax man."e Mossack Fonseca created more than 113,000 shell companies. When the

British Virgin Islands was forced to clamp down on some methods that had previously permitted

anonymous ownership of companies, Mossack Fonseca moved their business to Panama and to

the Caribbean island of Anguilla.

58. Jurgen Mossack and Ramon Fonseca, the firm's principals, were arrested as part

of a Panamanian government investigation in 2017. In describing the raid and arrests, The

Guardian stated: "Kenia Porcell, Panama's attorney general, said she had information that

identified Mossack Fonseca 'allegedly as a criminal organization that is dedicated to hiding

money assets from suspicious origins."'10 The Mossack Fonseca law frrm now is being wound

down.

8https://www.theatlantic.com/international/archive l20l6l04lpanama-papers-mossack-

fonsecal416727 I
ehttps://www.timesofisrael.com/law-firm-at-heart-of-panama-papers-leak-owned-by-nazis-son/

r0 https://www.theguardian.com/world/20l7lfe6ll\lpanama-papers-mossack-fbnseca-offices-
raided-over-odebrecht-bribery-scandal

l9

808601 2

Case 1:18-cv-10936-JSR   Document 306-5   Filed 04/22/19   Page 23 of 74



Case 18-03386 Document 1 Filed in TXSB on 11/30/18 Page 23 ot 73

59, Not surprisingly then, Twosons maintains no public presence or information; for

exampte, it has no site on the World Wide Web. Like other Mossack Fonseca companies, it

appears to have intentionally shrouded itself from the public.

60, The Twosons Articles of Incorporation list as the Directors and Officers: George

Allen as a Director and President, Carmon Wong as a Director and Secretary, Yvettc Rogers as

Director and Vice President and Treasurer, Jacqueline Alexander as Director and Assistant

Secretary, and Verna De Nelson as Director and Assistant Secretary. However, it appears that

none of these individuals actually were associated with Twosons, other than to be listed in order

to preclude any public recognition of the actual owners and directors of Twosons. According to

the Articles of Incorporation, each Director could be located at the address for Mossack Fonseca'

Moreover, it has been reported that these alleged directors were employees of the Mossack

Fonseca law firm,ll and that some of them - Allen, Wong, Rogcrs, and Alexander - now have

been arrested as part of the Mossack Fonsenca criminal investigation.l2

61. The Twosons Articles of Incorporation also refer to "bearer shares," which the

Atlantic describes as "something of a MF [Mossack Fonseca] specialty. A bearer share grants

control of an instrument or company directly to whoever possesses a physical certificate. The

ownership is not recorded or registered anywhere else. Bearcr shares are banned in some

countries because of the high potential for fraud,"

62. The Panama Papers reveal that Twosons has as an "intermediary" Patrick Belaich,

an individual residing in Geneva, Switzerland, and that Twosons also has issued bearer shares.ll

I I https://www.affino.com/blogs/blogs/why-the-panama-papers-are-important-for-all-citizens-
and-what-they -say-about-the-state-o l-our-world
r2 https://manueldelia.coml20l8/08/jaqueline-alexander-denied-bail-by-panama-court-and-
dctained-as-part-of-organised-crime-and-money-launde ring-investigation/

I 3 http s ://offshore leaks. ic ij. org/nodes I | 00 47 593

20
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The Guardian describes the Panama Papers as "millions of documents belonging to Mossack

Fonseca and leaked in April 2016, provoking a global scandal after showing how the rich and

powerful used offshore corporations to avoid paying taxes."l4 The Panama Papers further show

that Patrick Belaich as being associated as an intermediary with two other companies - Songey

Limited and Rampley Limited.ls In turn, Songey Limited has as its shareholders Raphael Harari

and Gabriel Harari, who are both identified as being located in Geneva, Switzerland.t6 Rampley

Limited again lists Patrick Belaich as an intermediary and also lists Raphael Harari and Eliane

Harari as shareholders.l? Patrick Belaich is listed on other websites as having business

relationships with the Hararis, and particularly Raphael Harari - for example, they own together

a book store in Geneva, Switzerland.ls

63. In September 2016, Twosons Corporation sued Platinum Partners in Nelv York'

New York for breaching a $ l4 million promissory note, which had a balance of about $6 million'

Mark Nordlicht had signed the promissory note, dated as of September 18, 2014, for Platinum

Partners, and Patrick Belaich had signed as a "Director" for Twosons Corporation. Twosons

charged Platinum an interest rate of 133% per month. The promissory note also references

another $36 million promissory note "entered into as of the date hereof' between Twosons and

Platinum Partners, as well as a prior "Note dated July l, 2014."

ra https://www.theguardian.com/worldl20IT lfebll0lpanama-papers-mossack-fbnseca-offices-

raided -over-odebrecht-bribery-scandal
I 5 http s : //o ffshore leaks. ic ij.org/nodes I | | 006247

I 6 https ://o f fshore leaks. icij .org/nodes I 1 0 | 09 I 7 6

| 7 lrttps ://offshore leaks. i c ij .org/nodes I I 0 I 7 689 4

r8 https://www.moneyhouse.ch/en/company/gallia-livres-sarl-10571363541;
http://wr,vw.monetas.ch/htm/684/frlDonnecs-personnelles-Raphael-Harari-France -

Geneve.htm?ident:D4qETLPLcvd0 ybX3v%2FY A2Ky6vJCXNo I GJ%2FUdaBAZo/u2BVE%3D

8Lr8061 2
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64. Therefore, Twosons appears to be principally owned by the Hararis, a family from

France and Geneva, Switzerland with an estimated net worth of 400 - 500 million Swiss francs

(about $400 - $500 million USD).

65. The Hararis made a forlune in France from a phannaceutical company called

Negma Laboratories, which they owned for 35 years and sold in 2007 for a reported $250

million.le The Flararis sold Negma Laboratories in part to fund a company called Steba Biotech,

which they created in 1996 to begin developing a new prostate canccr drug called Tookad'20 "ln

2004, [Steba Biotech] graduated from an academic venture to an actual company'"21 Tookad

reached phase II rrials in 2008.22 Steba Biotech completed its Phase III Tookad trials in 20rc.23

Mexico approved the use of Tookad for early-stage prostate cancer in 2016,24 the European

Medicines Agency approved Tookad in November 2017,75 and Tookad is under review by the

United States Food and Drug Administration.

'e https://en.globes,co.il/enlarticle-eu-cttee-approves-israel-cancer-drug-1001206170
20 https://www.weizmann-usa.org/news-media/in-the-news/e ma-approves-steba-s-prostate-

cancer-drug; https://en.globes.co.illen/articlc-e u-cttee-approvcs-israel-cancer-drug- 1001206170

("Negma Laboratories was sold to finance Steba Biotech").

2l https://www,weizmann-usa.org/news-media/in-the-news/steba-offers-prostate-cancer-patients-
a-better-approach
22 https://www.weizmann-usa.org/news-media/in-the-news/steba-offers-prostate -cancer-patients-

a-better-approach
2r https://www.prnewswire.com/ncws-releases/steba-biotechs-tookad-vascular-photodynamic-
therapy-maintains-significant-reduction-in-overall-progression-and-conversion-to-radical-
therapy-in-low-risk-prostate-cancer-patients-at-4-years-685 999402.html

2a https://www,weizmann.ac.illWeizmannCompass/sections/features/literal-ray'of-hope
2shttps://www.prnewswire.com/news-releases/stcba-biotechs-tookad-vascular-photodynamic-

therapy-maintains-significant-reduction-in-overall-progression-and-conversion-to-radical-
therapy-in-low-risk-prostate-cancer-patients-at-4-years-685 999402,htm|
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66. Stoba Biotech is a private company, and has been self-financed by the Hararis,

who have said that they have invested hundreds of millions of dollars into the company.t6 The

self-financing explains in par1 the Twosons / Hararis' involvement with Platinum Partners

attempting to lock in unusually high rates of return in 2013 and2014, which was about seven

years alter the Hararis' initial investment in Steba Biotech, and two years befbre Steba Biotech

received approvals for Tookad from Mexico and the European Union.

67. Twosons, and its principals the Hararis, have evaluated and done substantial

business, in addition to the Black Elk-related PPBE investments, with Platinum and its

principals, e.g. the previously referenced $50 million+ in promissory notes (fl 63). The Trustee

believes, based on information available on the World Wide Web, that there are substantial

family, friendship, religious, political and charitable connections befween the Twosons principals

and the Platinum principals. The Trustee further believes, based on Twosons' loans and

invcstments into Platinum, their rates of return and timing, and the relationships between the

parties, that Twosons and the Hararis knowingly acted to prop up Platinum when it was illiquid

in order to keep Platinum afloat, and that Platinum in turn agreed to provide Twosons and the

Hararis unusually high rates of return and to protect their investments.

26 https://www.weizmann-usa.orglnews-media/in-the-news/steba-of'fers-prostate-cancer-patients-
a-better-approach; https://en.globes.co.il/en/article-eu-cttee-approves-israel-cancer-drug-
1001206170 ("RaphaelHararipreviously told'Globes'that he had invested hundreds of millions

of dollars in the company."); https://www.weizmann-usa.org/news-media/in-the-news/steba-
offers-prostate-cancer-patients-a-better-approach ("'Raphael Harari: IThe family has invested]

l-lundreds of millions of dollars. Our wish is to fund our own operation was one of the major

reasons we sold the family company, Negma."').

808661 2
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v.
HUBERFELD FOUNDATION AND TWOSONS INVEST IN BLACK ELK, HAVE

NOTICE OF AND PARTICIPATE IN TTTE SCHEME, AND IMPROPERLY RECEIVE
BLACK ELK PROCEEDS

68. The Huberfeld Foundation and Twosons were long-term investors with significant

relationships to Platinum Partners. Both were aware of and participated in the scheme to salvage

the Black Elk Series E preferred equity investments and also benefit Platinum and the PPBE

Investors. An understanding of the general scheme provides context for the participation of

Huberfeld Foundation and Twosons in the scheme.

A. Platinum's Dominion and Control through Platinum's Equity Position; the

Renaissance Sale and thc Series E Wire Transfers to Benefit Platinum and the

PPBE Investors, including Huberfeld Foundation and Twosons.

69 Platinum donri tcr nnrl controls Blnch Ell<'s couitv nosition. As of

December3l, 2013, Platinum owned approximately 85% of Black Elk's outstanding voting

membership interests and approximately 66oh of Black Elk's total outstanding membership

interests, giving it significant influence. and control in corporate transactions and other matters,

As a result of its majority ownership interest in Black Elk, Platinum had the ability to and did

exercise its rights to remove and appoint key personnel and to direct and control company

affairs, including management policies, financing arrangements, paymcnt of dividends or other

distributions, and othcr company transactions or matters submitted to members for approval,

including potential mergers or acquisitions, asset sales and other significant company

transactions. Company documents, including Black Elk's Operating Agrcement, which refers to

the role of a "Platinum Manager," and e-mail communications refcrenced herein reveal

overwhelming evidence of Black Elk management conf'erring with, and sceking approvals from,

Platinum for day-to-day business decisions, as well as any significant or extraordinary

transactions.

808661 2
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70. Prior to the Petition Date, Platinum had the ability to appoint members of the

Black Elk's Board of Managers, who in turn, had the power to appoint and remove Black Elk's

Officers. Through this influence, Platinum has dominated Black Elk, exerting control over its

day-to-day operations. As reflected in SEC filings, Platinum's control over Black Elk included,

among other indicia of domination, Platinum having directed Black Elk to engage in specific

business transactions, causing Black E,lk to terminate existing business relationships in favor of

entities related to or affiliated with Platinum, and controlling which of Black Elk's vendors were

paid (if at all) and when. Platinum used this domination of Black Elk inequitably and to the

detriment of Black Elk and Black Elk's creditors by, among other actions, preventing Black Elk

from paying is legitimate debts while diverting assets to the benefit of Platinum and its affiliates

and insiders. By example, Platinum caused Dan Small to breach his duties as a manager, and Jeff

Shulse to breach his duties as the CFO, with respect to the Offer to Purchase and Consent

Solicitation scheme.

7l. Black Elk's then-CEO, John Hoffman, has testified that "Platinum was calling all

of the finansial shots. I would say as of February l20l4l, they were in complete control of, you

know, essentially almost every daily activity and most certainly stayed on top of every penny in

and every penny out." Also according to Hoffman, Platinum had the ultimate decision-making

authority on whether Black Elk would enter into an acquisition or buy any properties.

72. Platinum consolidated and fufiher exerted its control over Black Elk, and stepped

up the implementation of its schemes to plunder Black Elk, when it appointed Jeff Shulse as

Black Elk's CFO in January 2014.

73. Almost from his first day on the job as Black Elk CFO, Shulse worked for the

benefit of Platinum, and not Black Elk. Platinum rewarded Shulse's misplaced loyalty by

808661 l
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(i) reinstating him multiple times after Black Elk's then-CEO Hoffman tried to fire him and

(ii) promoting him to CEO of Black Elk in fall 2014 after Hoffman's departure. Shulse was the

main Black Elk facilitator of Platinum's scheme to enrich itself at Black Elk's expense .

74. As Platinum and Shulse knew by luly 2014, and was reflected in Black Elk's

public filings, Black Elk did not have enough income to pay all of the bills that were outstanding

and thus was unable to pay its debts as they became due. Black Elk did not have the funds or

liquidity to pay its mounting trade debt, more than $100 million. Black Elk was financially

stressed to the point where Black Elk's only short-term alternative to a bankruptcy filing was to

sell substantially all of its assets.

75. Thc Renaissance Sale occurs. On or about July 10, 2014, Black Elk entered into

a Purchase and Sale Agreement with Renaissance Offshore, LLC that would transfer certain

assets to Renaissance in cxchange for $170 million, subject to certain closing adjustments (the

"Renaissance Sale").27 The Renaissance Sale represented a significant amount of Black Elk's

cash tlow, proved rescrves, and production. The Renaissance Sale closed on August 15,2014,at

which time Black Elk received approximately $125 million in net proceeds.

76. Rathcr than use these Renaissance Sale proceeds to pay Black Elk's substantial

debts, including the Senior Securecl Notes or trade payables, Platinum used the proceeds to retire

Black Elk's Series E preferred equity units, which not only provided no real value to Black Elk,

but also cemented Black Elk's insolvency and avoided the proper order of priority,

77. Platinum accomplished this end through an improper Offer to Purchase and

Consent Solicitation, which sought approval of an amendment to the Indenture goveming the

27 Although Black Elk was the party on the Renaissance PSA, Platinum was representing in an

E&P Ventures PowerPoint that Renaissance was part of its assets in the GoM.
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Notes to allow the vast majority of the Renaissance proceeds to be used to retire the Series E

preferred equity and to purchase only a small number of the Senior Secured Notes.

78 The Offer to Purchase and Consent Solicitation Scheme is imnlemcntcd. The

Offer to Purchase and Consent Solicitation required a majority of the non-Platinum-affiliated

Senior Secured Noteholders to consent. Platinum, primarily through Nordlicht, Small, and Levy,

caused the following representation to appear in the Offer to Purchase and Consent Solicitation

Statement: "As of the date hereof [July 16, 2014], there are $150 million aggregate principal

amount of Notes issued and outstanding under the lndenture . Platinum Partners Value Arbitrage

Fund L.P. and its affiliates, which own approximately 85% of our outstanding voting

membership interests, own approximately $18,321,000 principal amount of outstanding Notes.

Otherwise, neither we, nor any person directly or indirectly controlled by or under direct or

indirect common control with us, nor, to our knowledge, any person directly or indirectly

controlling us, held any Notes." This last sentence was false, and designed to cover up

Platinum's scheme to fix the consent vote.

79. Platinum's actual purpose was (i) to avoid having a large number of Notes

tenclered, but (ii) to allow Platinum to receive the bene{lt of approximately $98 million from

retiring Series E preferred equity in disregard of the proper priority order of distribution. By

avoiding tender o[ any significant amount of Senior Secured Notes, Platinum maximized the

amount of cash available for rctiring the Series E prefcrred equity, while also maintaining the

priority position of Platinum's own Senior Secured Notes.

80. The first purpose of discouraging a large number of tenders was achieved

primarily by the unpalatable terms of the Offer to Purchase and Consent Solicitation, which

provided no redemption premium on tendered Notes. Platinum accomplished the first part of its

t{r13661.2
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goal, as only 11,333,000 of the 150,000,000 Notes, or less than 8o%, were tendered. Platinum

tendered none of their own Notes.

81. Platinum achieved the second part of its goal, allowing an improper priority

redemption of its Series E prefened equity, through a scheme to fix the vote. In the months

leading up to the Offer to Purchase and Consent Solicitation, Platinum orchestrated the scheme

explained by Nordlicht in a February 4, 2014 email: "the move is going to be to inform

bondholders we have sales lined up but we are going to use the proceeds for working capital and

for drilling. That witl lead to friendlies getting control of bonds at decent prices. Once friendlies

have control of bonds, we can then execute with flexibility according to what we would like to

do."

82. Platinum, at the primary direction of Nordlicht, Levy, and Small, obtained alleged

approval of the Indenture amendment in part through Platinum's improper "disclaimer of

beneficial interest" in $43,293,000 of Notes that were in fact beneficially owned by Platinum

affiliates.

83. Platinum also achieved the improper consent approval in part through

implementation of the scheme to have "friendly" Notes bought and held by the affiliated but

undisclosed Beechwood entities voted in favor of amending the lndenture. Platinum, Nordlicht,

Levy and Small were the primary architects that implemented this scheme. Beechwood was

owned in substantial part by Platinum principals and associates-primarily Nordlicht, Levy,

Huberfeld, and others associated with them. Platinum, including Nordlicht, Huberfeld, and Levy,

formed Beechwood with two other people acting as front men for the purpose of entering into

reinsurance agreements in which they would be able to access, control, and use institutional
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investor assets to benefit Platinum and themselves. Platinum exercised dominance and control of

Beechwood.

84. In order to implement the scheme.to have "friendlies" purchase and vote the

Notes as directed by Platinum, Platinum installed Levy as the Chief Investment Officer and

President at B Asset Manager, the investment arm of the Beechwood entities. At the same time,

Levy continued to work for and on behalf of Platinum with respect to Black Elk.28 Levy, acting

at the direction of Nordlicht and Huberfeld and lor the benefit of Platinum, began making the

investment decisions for Beechwood.

85. As CIO and President of B Asset Manager, Levy caused the "friendly"

Beechwood cntitics, including Bcechwood Bcrmuda Intcrnational Ltd., IIBIL ULICO 2014, Bre

WNIC 2013 LTC Primary, Bre WNIC 2013 LTC Sub, Bre BCLIC, and SHIP to obtain

approximatcly $37 million worth of Notes, and thcn votc them as dircctcd by Platinum and in

support of Platinum's scheme. Beechwood consented but did not tendcr its Notes, As Reuters

has reported, a "Beechwood spokesman confirmed that Levy was rcsponsible for

Beechwood's purchase of Black Elk bonds and for voting them in Platinum's favor, along with

the approval of the covenant changes."2e Beechwood, through and by David Levy, voted

28 Levy, for example, on behalf of Platinum, but while at B Asset Manager / Beechwood and

using his dlevy@becchwood.com email, addressed disputcs at Black Elk among Black Elk
Officers Shulse, Hoffman, and Art Garza on July 13,2014, 3 days before the Black Elk 8-K
announcing the Offer to Purchase and Consent Solicitation. Beechwood also had a number of
other Platinum plants, including Will Slota, at Chief Operating Officer, Paul Poteat, as Chief
Technology Officer, David Ottensoser, as General Counsel, Daniel Small, as Senior Secured

Collateralized Loans Project Manager, David Leff, as United States Fixed Income Project
Manager, Rick Hodgdon, as Chief Underwriting Officer, Daniel Saks, as B Asset Manager's
Chicf lnvestment Officer (after Levy resigned and returned full-time to Platinum), and Naftali
Manela and Eli Rakower, who provided consulting services to Beechwood.
2e Platinum's eflective control of the Beechwood Notes also is illustrated in the email
communications among Platinum executives on May 16,2014 regarding Platinum lending out
and getting back Black Elk Notes from B Asset Manager.
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Beechwood's Black Elk Notes, without tendering those [and did not tender their Notes],

including the Notcs against their own economic interest and in favor ol Platinum's interests,

even though the vote meant that the Beechwood Notes would be exposed to greater risk because

all the value wcnt to Platinum.

86. tn addition to the improper rigging of the vote through "disclaiming" affiliates

and obtaining "friendly" votes, Platinum also obtained any truly non-affiliated consents by

conccaling from Noteholders (i) the amount of Notes disclairned by Platinum, (ii) the

relationships between the consenting parties such as Becchwood and Platinum, and

(iii) Platinum's intentions to cause Black Elk to repurchase all of Platinum's Series E preferred

equity, and the effect that such rcpurchase would have on the ability of Black Elk to continue as

a going concern,

87, Platinum dominated and controlled the Renaissance Sale closing, as well as the

Offer to Purchase and Consent Solicitation. On August 12, 2014, Daniel Small, on behalf of

Platinum, emailed David Levy at dlevy@beechwood.com to ask whether he has f

Levy responded one minute latcr from his iPacl,I

At l0:49 pm, Small then instructed Levy:

next day, August 13,2014, Levy, as President of B Asset Manager LP, cxecuted and provided

consent for the Renaissance Sale.

88. On August 14,2014, Black Elk, under the influencc of Platinum, issued a press

releasc falsely reporting approval by a majority of Notes, disregarding Notes held by affiliates.

The
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These alleged results were achieved only by improperly including all of the Platinum controlled,

but "deemed not affiliated" and "friendly" votes.l0

89. On August 15, 2014, Black Elk issued a Form 8-K announcing that it had

receivedconsentfromholdersof its 13.75o/o SeniorSecuredNotesto,amongotherthings,apply

the proceeds from the Renaissance Sale to retire the tendered Senior Secured Notes and utilize

the remaining proceeds to re-purchase Series E preferred equity issued by Black Elk. The

purported consent was memorialized in a Second Supplemental Indenturc. Again, it was only by

improperly including the votes of the affiliated Platinum-controlled, but "disclaimed" or

"friendly" entities, that consent allegedly was obtained.

90. Beginning on August 15,2014, Black Elk received the following wire transfers

relating to the Renaissance Sale:

l0 Thir representation also directly contradicts thc mcthod of tabulating results set forth in the

Offer to Purchase andConsent Solicitation and as stated in Black Elk's press release of July 16,

2014, which observed that the Indenture could not bc amcnded unless "Consents lrom the
holders of at least a majority in principal amount of the outstanding Notes (disregarding any

Notes held by affiliates of the Company) have been validly received...."

Date Sender Recipient Amount

08n5lt4 Renaissance Offshore, LLC Black Elk Energy Offshore
Operations LLC

s99,999,999.99

08lt5lt4 Renaissance Offshore, LLC Black Elk Energy Offshore
Operations LLC

$ 19,240,898.44

08,r5/14 Petroleum Strategies, Inc. Black Elk Energy Offshore
Operations LLC

$5,71 3,164.5 I

08t22114 Renaissance Offshore, LLC Black Elk Energy Offshore
Operations LLC

$1,059,810.55

TOTAL $126,013,873.49
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91. On Augrst 18.2014, the i\,{onday fbllorviug the first tll'ee Renaissance rvlre

transt'ers to Black Elk. Shulse again fbllowed up rvith Platinruu regarding his relard. [n art etnail

to Nordlichf, Snrall artd Levy, Shulse said that

II

92. Plntinum cnuses the Renaissnncc S:rle nroceeds to be rvirerl to :rnd through

Phfinunr for its nnd the PPBE Investors' imnroner benefil. E-ruail conurtuuicalions otr

Aug,ust I8, 2014 by and tretween Norcllichl. Slnrlse. Sruall, ancl Levy demoustt'ate the ntecltauics

of the tinal implementation of the plal to irnproperll' transfer uearly $98 rnillior fronr Black Elk

tbr the lrenefit of Platirmru. That day. Slnrlse emniletl Nordlicht, rvith the strbject line. "Wire is

NOT approved," explainurg that Shulse understood that Nordlicht rvas "talkittg to .Iolur

[Hoffiuan] at 4:00, [brd] the rvire transt'er dead[ne is 3:30 ... if you rvant Nelv Mountair paid

today, you are going to have to make a decision soon. I am happy to hit send if the boald tells

ure to. if uot it will likely be tonronorv assruning Joln approves at 4:00."12

" l'lr. August 18-21. 2014 wire h'ansfers for the Sedes E prefened equit-v to doubt ceruented

Blnck Elk's insolvency. Horvever, Black Elh rvas insolveut or il the zole of ruonths
earlier. Shulse [la 2014 eruai stated that

12 N"w lvlountailr had acquirect its Series E pret'erred erlrity from Platinuur, and lrad nn

agreelrrent rvith Platirnun rerluiring Platinuur to lepruchase the Selies E preferred eqrrity. The
amendnrents to that agreeureut rvith New lv{ountair ertendecl the tinre until Augntst 15, but
Platimrm was thlee ciays overdue on August 18.
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93. Five minute later on August 18,2A14, Nordlicht sent an email to Shulse, copying

Small, and Levy, in which Nordlicht represented that "the board is in agreement to send New

Mountain wire and 50 million to pntre. ZThe [sic] balance of the prefened I am going to get you

john email so u lrave unanimous consent on top of his verbal agreement that he has already given

me ... but send these wires out already!!!!!" (emphasis added).31 At approximately the same

time, Daniel Small also emailed Shulse: "Jeff, on behalf of Sam Salfati and myself constituting a

majority of the board of managers you are hereby authorized to wire $70 MM in partial payment

of Preferred E units. Regards, Dan." Based on Nordlicht's emphatic, five exclamation point

email, and Small's confirmatory ernail, Shulse then authorized and requested the release of the

wires "per Mark's fNordlicht's] direction."

94. On August 18, David Levy, from his Platinum email address, also sent Shulse, at

his personal email address, the PPCO wire ffansfer instructions. On August 20, Shulse then

forwarded on these instructions with the direction to Black Elk employees that "[t]he board has

also requested and approved the payment of $24,600,584.31 of Series E preferred to Platinum

Partners Credit Opportunities Master Fund LP ... wire instructions below ... needs to go today."

95. Between August l8 and 21,2014, Black Elk remitted the following wire transf'ers,

pursuant to the instruction of Platinum, including Nordlicht, Levy and Small:

rl Nordlicht's reference to "ppbc" -- the shorthand used by Nordlicht, Huberfeld, Levy, and
Manela (among others at Platinum) to refer to PPBEO and PPBEOI - is telling regarding the
ultimate intended recipients of the wire transfers. Nordlicht was thinking of the PPBE inside
investors, including his father, a Nordlicht family foundation, Huberfeld Foundation, David
Levy, Daniel Small, PPVAF and PPCO, as wcll as other close personal and business associates

of Platinum, such as Twosons.
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96. The absence of any paperwork before the August 18, 2014 wire transfers from

Black Elk is indicative of the improper nature of the transactions. By example, there is no

indication that Black Elk complied with the publicly available Third Amendment to the Black

Elk Operating Agreement requiring that Black Elk "shall give all of the holders of the Class E

Preferred Units a r.vritten notice at the last address of each holder designated on the records of the

Company of its determination to effect a redemption (the 'Company Redernption Notice'),

specifying the redemption date (the 'Redemption Date'), which shall be no less than ten (10) and

not more [than] twenty (20) days after delivery of the Redemption Notice, [and] the number of

Class E Preferred Units to be redeemed...." In addition, there is no evidence that Platinum or

34
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Date Sender Recipient Amount

08/18/14 Black Elk Energy Oflshore
Operations LLC

Chardan Capital Markets LLC $81,666.67

08/l 8/l 4 Black Elk Energy Offshore
Operations LLC

New Mountain Finance Corp $20,462,777.78

08lt&lt4 Black Elk Energy Offshore
Operations LLC

PPVA Black Elk Equity LLC s32,563,819,73

08/l 8/14 Black Elk Energy Offshore
Operations LLC

Platinum Partncrs Value
Arbitrage

$15,332,672.97

08n9,L4 Black Elk Energy Offshore
Operations LLC

The Bank of New York Mellon $11,773,608.13

08120114 Black Elk Energy Offshore
Operations LLC

The Bank of New York Mellon $4,366.77

081201t4 Black Elk Energy Offshore
Operations LLC

Platinum Partners Credit
Opportunities Master Fund LP

$24,600,584.31

08l2llt4 Black Elk Energy Offshore
Operations LLC

Platinum Partners Liquid
Opportunity Fund LP

$5,000,000.00

Total s109,819,496.36
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Black Elk complied with the publicly available Operating Agreement's requirement of proof of

ownership to effect a redemption: "On the Redemption Date and upon receipt by the Company

of evidence satislactory to [Black Elk] of the ownership of the Class E Preferred Units, the

holder thereof shall be entitled to receive payment therefor," Finally, the Third Amendment to

the Operating Agreement provides that if the amount of Series E preferred equity to be

repurchased is "less than all outstanding Class E Preferred Units," then the redemption "shall be

on a pro rata basis among all holders of Class E Preferred Units in accordance with the number

of Class E Preferred Units held by such holder...," Here, some Platinum entities, such as PPVAF

and PPVA Equity, had their entire Series E holdings repurchased. but Platinum entity PPLO only

had $5 million repurchased and was left holding more than $7 million in Series E prefered

equity after August I 8, 2014, violating the pro rata requireme nt.

97. These August 2014 wire transt'ers from Black Elk, except to the Bank of New

York Mellon for the tendered Notes, all benefitted Platinum and ultimately the PPBE's lnvestors,

including the Huberfeld Foundation and Twosons.

98. Although the first set of funds were lransferred at Platinum's direction from Black

Elk to the Platinum entities PPVAF, PPCO, PPVA Equity and PPLO, those entities (at the

direction of Platinum including Nordlicht, Huberfeld, and Levy) then immediately transferred

the funds to PPBE (also controlled by Platinum including Nordlicht, Huberfeld and Levy). The

Platinum entities, all under the same control and ownership, are one and the same -- alter egos of

onc another.

99. PPBE then immediately distributed the Blaok Elk funds to their investors,

including Nordlicht's family, David Levy individually, Daniel Small individually, other
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Platinruu orvuers and uranagenrent, ald other close tiiends and business pafners. including

Huberfeld Foturclation and Twosons.

100. The PPBE iuside iuvestors were the plarured recipients of the Black Elk h'ansfers.

In late.lune 2014, Nordlicht. I-,evy and lr{arrela di.scussed by ernail the need to rnake payneuts to

PPBE hrvestors, and the lirning of the closirrg of tl-re Black Elk Renaissance Sale. PPBE

Iuvestors were told Lry July aud early August 201.1 that their intelests would be redeerned wheu

the Renais.sauce Sale proceeds rverc obtained. Iu December 2014, an iuvestor letter dlalted by

Platiurun for Nordliclrt's sigtmture confimn tlrat tlre inveslors rvere the intended recipients:

The Tnrstee believes, fi'our clocrurrentation produced by other eutities and also fi'our the

Plalimmr-PPBE-PPBE Investors' actions with respect to the Series E prefened equity and Black

Elk Notes in the April-Jrure 2014 tirne frame, e.g. infi'ct ll'il 10l-163, tlrat the PPBE Investors

includiug the Huberfeld Forurdation and Trvosolls wel'e awale of Black Elk's finaucial trorrbles

and agreed that they would be paid once the Black Elk Renaissance Sale closed and the proceeds

could be fonvarded. Ald, the Hubert'eld Foturdatiolr and Trvosons rvere paid - to the detriment of

Black Elk and its sectued and tlade creditors.
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B. Huberfeld Foundation and Twosons Invest in 2013 in Black Elk Series E Preferred
Equity, Plan and Agree in 2014 to Allow Platinum to Manipulate the Black Elk
Notcs and Preferred Equity for Platinum's and Their Benefit, and Receive over $16
Million in Fraudulent Transfers from the Black Elk Renaissance Sale Proceeds.

l0l. Huberfeld and the Huberfeld Foundation are Platinum, Beechwood and PPBE

insiders. Twosons also has had numerous business relationships with Platinum and its principals,

including Mark Nordlicht and Murray Huberfeld, e.g., the previously discussed tens of millions

of dollars of promissory notes. See e.g. suprall63.

102. Black Elk, after the West Delta explosion in Novembe r 2012, began to suffer both

increased costs and decreased revenue, requiring additional financial resources to stay afloat.

Platinum, suffering its own liquidity crisis, needed to find investment money for Black Elk and

also address its own liquidity problems.

103. On January 16,2013, Black Elk released an 8-K stating that "[f]or the third

quarter 2012, we realized a net loss of $32.6 million compared to $51 .l million net income in the

same quarler of 20ll." That 8-K further stated that "[t]otal revenues for the third quarter 2012

decreased from the same period in 20ll by $84.2 million, or 600/o, due to lower realized and

unrealized gains on derivative financial instruments, decreased oil and gas production and lower

gas and plant product prices." Black Elk also disclosed the appointment of an interim CFO and

search for a permanent CFO.

104. The creation of PPBE and the initial invcstments into Series E preferred

equity. On January 23,2013, Platinum created Platinum Partners Black Elk Opportunities Fund

LLC ("PPBEO") and then, on February 8,2013, its international counterpart Platinum Partners

Black Elk Opponunities Fund International LLC ("PPBEOI"), as investment fund vehicles.ra

'o PPBEOI funneled money through a Caymans affiliate, Platinum Partners Black Elk
Opportunities Fund International Ltd.

37
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105. Platinum Partners issued a private placement memorandum for PPBEO dated as

of January 2013 (*2013 PPM"). That PPM lists David Levy, Huberfeld's nephew, as the

principal of the Managing Member and the Management Company. The 2013 PPM lists the key

management personnel, in addition to David Levy, as the Platinum owners and executives Mark

Nordlicht, Gilad Kalter (Nordlicht's brother-in-law), Naltali Manela, Daniel Small and Joel

Edelstein. Nordlicht, Levy and Small (among others) orchestrated Platinum's Black Elk scheme.

106. The 2013 PPM states that PPBEO's purpose is to issue "the interests and using

the net proceeds of the interests to purchase Class E Preferred Units" of Black Elk (the

"lnterests"), The PPM anticipates that up to $40 million r,vill be purohased directly from Black

Elk and up to $55 million from PPVA Equity.ss

107. The 2013 PPM recognizes the highly risky nature of any investment into Black

Elk. The PPM says that the investment opportunity is only open to "sophisticated investors" that

have a "pre-existing relationship with the Managing Member," are o'accredited investors" under

the Rule 501 of Regulation D of the Securities Act. and "have such knowledge and experience in

financial and business matters that they are capable evaluating the merits and risks of an

investment" In PPBEO. The PPM further states that only investors with "adequate means of

providing for their current needs and personal contingencies and have no need for liquidity in

their investments" should invest. It specifically warns that no investment should be made by

solneone who "cannot afford a total loss of its principal" or "who has not carefully read or does

ls Platinum created PPVA Equity "for the purpose of issuing thc [PPBE] Interests and using the
net proceeds of the Interests to purchase Preferred Units." Platinum acknowledged that PPVA
was an affiliate under common control, and also represented that "[i]f, as anticipated, the Issuer

[Black Elk] pays dividends on the Preferred Units in kind, the Company IPPBE] expects sell the
payment in kind portion of such Preferred Units to PPVA Black Elk (Equity) LLC in order to
make quarterly distributions."

38
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not understand this [PPM], including the portions concerning the risks, conflicts of interest and

income tax consequences." The minimum initial subscription, which could be waived by the

Managing Member, was $l million.

108. The 2013 PPM made clear to prospective investors Black Elk's precarious

financial condition - the proposed terms made sense only in thc context of a potential bankruptcy

and loss of investment: the prospective investors were given a 20% dividend return on the

investment for l4 months, increasing to a36Yo dividend if the Series E prefered equity was not

repurchased by the end of that 14 months. The investors, though, understood that Black Elk

could not even afford to pay the 20Yo dividend in 2013 - the dividend would be issued as

payment-in-kind ("PIK"), i.e. additional prefbned equity would be issued instead of cash. The

PPM provides that there will be a "Quarterly Purchase," i.e. PPVA Equity will purchase the PIK

preferred equity from PPBEO in order for PPBEO to be able to make quarterly distributions to

its investors. Recognizing thc troubled financial condition of Platinum, the PPM states that if

PPVA Equity "docs not purchase such in kind portion of the Preferred Units for a particular

quarter, there will be no quarterly distributions for such quarter...."

109. The 2013 PPM also provides that "[n]o Member may require a redemption of an

Interest," and that the "lnterests are expected to be redeemed when the Preferred Units are

repurchased by the Issuer [Black Elk]." The PPM also prohibited transfer, assignment, sale,

pledge or other disposition of the lnterests without the approval of the Managing Member. Not

only was the investment risky, but the investors would be locked into the investment until Black

Elk redeemed its preferred equity.
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ll0. It was clear from the beginning to the PPBE Investors that Black Elk and their

investment was a bankruptcy risk. Black Elk released an 8-K on February 28,2013 that disclosed

Black Elk's financial defaults:

On February 22,2013, the Company entered into a Limited Waiver and Seventh

Amendment to Credit Agreement (the "Seventh Amendment to Credit
Agreement") by and among the Company, the Guarantors paffy thereto, Capital
One, N.A., as Administrative Agent for the Lenders signatory thereto, and the
Lenders signatory thereto, Effective February 22,2013, the Seventh Amendment
to Credit Agreement (i) provides a limited waiver of (A) the Company's non-
compliance with certain financial covenants as oland for the fiscal quarter ended

December 31,2012 and (B) the Company's violation of certain provisions of the
Credit Agreement relating to the unwind of certain hedges executed under the BP

Swap Agreement (as such term is defined in the Credit Agreement), (ii) extends
the effcctiveness of the $61 million borrowing base and the scheduled
redetermination until April 15,2013, (iii) adds affirmative covenants requiring the
Company to furnish on a weekly basis (A) updated cash flow projection, (B)
updated accounts payable and accounts receivable aging schedules and (C) daily
production reports for the prior week, (iv) adds an affirmative covenant that the
Company receive certain specified capital contributions from Platinum Partners
Black Elk Opportunities Fund LLC, and (v) revises the definition of "Event of
Default" to include non-compliance with new affirmative covenants.

The 8-K further disclosed that Black Elk did not time ly file its 201210-K because Black Elk was

seeking an amendment to its credit facility

I I l. On April 2,2013, Black Elk issued another 8-K disclosing a sale of four fields to

Renaissance Oflshore LLC and an Eighth Amendment to its credit lacility further restricting

Black Elk's borrowing base and preventing any returns of capital to Black Elk's stockholders or

distributions of Black Elk's property to equity interest holders

112. Black Elk's 2012 lO-K, issued on April 15,2013, also revealed Black Elk's

financial trouble to any investor - in addition to discussing the West Delta explosion, it reported

that there was a net working capital deficit of approximately $71.7 million at December 31,

2012, a net loss of $64 million fbr the year 2012, total liabilities exceeded total assets by $88

million, accounts payable and accrued expenses had jumped by 50o/o, or $36,4 million, in one
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quarter (from $72.3 to $108,7 million), the members deficit was $118.5 million, and

acknowledged that "[o]ur substantial indebtedness and other obligations could have important

consequences," including potential debt covenant defaults.

I13. Huberfeld Foundation and Twosons invest in Black Elk's subordinate Series

E nrefcrred equitv in 2013. with knowlcdse of Black EIk's dire financial condition. With

knowledge of Black Elk's frnancial condition, Huberfeld Foundation and Twosons obtained a

total of about $16 million of Black Elk's Series E preferred equity and PPBE interests. Platinum

(PPVA Equity) and Twosons, fbr example, entered into a Purchase Agreement dated as of April

24,2013 ("the Purchase Agreement") with respect to Black Elk Series E preferred equity.

ll4, Through the Purchase Agreement, Twosons agreed to provide liquidity in

exchange for a substantial and unusually high rcturn (20olo return through a quarterly dividend

(possibly increasing to 360/o if the preferred equity was not repurchased within l4 months), as

well as a Series B units equity kicker) on Twosons' investment.36

I 15. The Platinum-Twosons Purchase Agreement required, under certain

circumstances, for Platinum (and specifically PPVAF) to repurchase from Twosons the Black

Elk Series E pref-erred equity.

ll6. Huberfeld and the Huberfeld Foundation knew, and Twosons entered into the

Purchase Agreement based in part upon its knowledge, that Platinum controlled Black Elk, e.g.

the Black Elk lOKs and the Platinum 2013 PPM both disclosed Platinum's controlling interest in

3u The 20Yo dividend return evidences the PPBE Investors' knowledge, including Huberfeld
Iroundation's and Twosons' knowledge, of Black Elk's financial trouble and the possibility of
bankruptcy - only a troubled and desperate company would provide a 20Yo dividend return in
exchange fbr an investment. The jump to 36%o if not quickly repaid, as well as the Series B
equity kicker further underscore that the PPBE Investors understood that there was substantial
risk of bankruptcy.

4l
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Black Elk, as well as Platinunt's ability to "determine and control its company and management

policies, its financing arrangement, the payment of dividends or other distributions, and the

outcome ol certain company transactions or other matters," and also the "ability to remove and

appoint key personnel, including all of the Issuer's managers."lT

117 . In 2013, Huberfeld Foundation and 'l'wosons were aware that Black Elk could not

make the payments on the Series E preferred equity, and instead was issuing payments-in-kind

("PIK"), i.e. additional Series E units, that were then purchased by Platinum. Platinum's

(including PPVAF's) pressing financial obligations therefore included the PIK obligations to the

PPBE Investors, including Huberfeld Foundation and Twosons.

118. Black Elk's financial condition renraincd dire throushout 2013 and into

2014. and was nubliclv disclosetl to actual and potcntial invcstors. Black Elk's first quarter

2013 l0-Q, released on May 15,2013, confirmed Black Elk's financial troubleto any investor-

total liabilities exceeded total assets, there already was a members deficit (before the new

preferred equity investments) of $141.8 rnillion, a net working capital deficit of $75.3 million,

increasing accounts payable and accrued expenses of $127 .2 million, and the l0-Q

acknowledged that "[o]ur liquidity outlook changed during the year ended December 31,2012

primarily as a result of lower gas prices and lower production as a result of wells that watered

out, delays in the capital program, shut-ins due to pipeline repairs and Hurricane Isaac as well as

the explosion and fire on our West Delta 32-E platform, which caused downtime and dclays in

the fields due to the BSEE requirement for approval after the incident." Black Elk also reported

that it had no amount available for additional borrowings under its credit facility.

17 The New Mountain Purchase Agreement, executecl in the same time period, also has a clause

addressing Platinum's control of Black Elk.
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I19, The rating agencies downgraded Black Elk, first in June and then in September

2013, On June 7,2013, Moody's downgraded Black Elk because of "the significant deterioration

in BEE's liquidity position since the third quarter of 2012." On September 17,2013, Reuters

published an article titled "S&P cuts Black EIk Energy Offshore rating to 'CCC+'," reporting a

downgrade in both Black Elk's credit rating and Note rating. That article stated: "The outlook is

negative" and explained its rationale that "[t]he rating on Black Elk reflects our view of its

'vulnerable' business risk and 'highly-leveraged' financial risk, incorporating the company's

small reserve and production base, high operating costs, and acquisitive growth strategy."

120, On August 6,2013 Black Elk issued another 8-K reporting another limited waiver

of financial covenants and amendment to its credit agreement.

l2l. Black Elk's second quarter 2013 l0-Q, issued on August 14,2013, discussed at

length the legal effects of the West Delta 32 explosion and again showed that total liabilities

exceeded total assets, accounts payable and accrued expenses growing to $160.1 million, a

members deficit of $186.0 million, and acknowlcdged "restricted credit availability." Black Elk

also reported that it was evaluating other credit sources, including Platinum'

122. On August 21, 2013, Black Elk reported in an 8-K the departure of its Chief

Accounting Officer due to a reduction in workforce.

123. On September 6,2013, Black Elk announced by 8-K an additional waiver and

amendment to its credit facility with Capital One and the assignment of its credit facility from

CapitolOne to Platinum afhliates Resource Value Group LLC ("RVG") and White Elk LLC.

124. The news reporting regarding Black Elk at the end of 2013 made clear to any

investor that Black Elk was troubled and hcading toward bankruptcy. A Houston Business

Journal article entitled "Feds say Black Elk must make additional safety improvements" dated
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September 19, 2013 began with the line: "To avoid disqualification as a Gulf of Mexico

operator, I'louston's Black Elk Energy Offshore Operations LLC first must comply with

additional safety measures. . .." A follow up Houston Business Journal article dated November 5,

2013 was titled "lnvestigation identifies safety failures related to Black Elk's Gulf platform" and

reported that the federal Bureau of Safety and Environmental Enforcement found that the West

Delta explosion and deaths were caused by Black Elk and its subcontractors and that Black Elk

remained under a safety performance improvement plan. Another Houston Business Journal

article dated November 21,2013 was titled "2012 explosion costs Black Elk millions," and

reported that Black Elk had spent $12.4 million in the first months of 2013 on costs associated

with the explosion, that civil lawsuits werc pending regarding the West Delta explosion, that the

Deparlment of Justice had issued a subpoena for information regarding the West Delta explosion,

that Black Elk had a net loss of $18.4 million for the third quarter of 2013, and that its

productionhaddeclined l8percentforthethirdquarterand23 percentfortheyearcomparedto

the prior year.

125. Black Elk's third-quarter 2013 l0-Q, filed on November 14,2013, disclosed that

total liabilities exceeded total assets by more than $100 million and that the members deficit was

$209.1 million. In addition to reporting on the money raised from PPBE, that l0-Q also reported

a net capital working deficit of $149.6 million, reported that additional capital would be needed

to fund drilling operations, and disclosed a separate, failed attempt to improve liquidity by

selling Class B units to a company called Asiasons. Accounts payable and accrued expenses had

nearly doubled in nine months, lrom $108.7 million at2012 year-end to $193.4 million, That

l0-Q reported that: "As of September 30,2013, we were not in compliance with the financial

covenants set forlh in Section 9.01(a), (b) and (c) of the Letter of Credit Agreement dated
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December 24,2010 ... as our payables restriction covenant was calculated to be $27.2 million

which was higher than our maximum of $6 million, our total leverage ratio was calculated to be

6.0 to 1.0 which was higher than the required 2.5 to 1.0 and our interest coverage ratio was

calculated to be 1.2 to 1.0 which was lowerthan the required 3.0 to 1.0." That l0-Q also reported

that Black Elk had sold some assets to reduce the amount on its credit line and that Black Elk

was "evaluating additional potential asset sales of core and non-core assets to optimize our

portfolio and normalizethe age of ouraccounts payable."

126. Platinum. rccognizins lllack Elk's troutrled financial condition and

Platinum's orvn liquiditv nroblems. besan to schemc. By early 2014, Platinum recognized

that Black Elk was in severe financial trouble. Platinum, including PPVAF, also lacked the

ability to repay its ongoing obligations, including its obligations to New Mountain and the inside

PPBE Invcstors, and needed yet more liquidity. Platinum, including Nordlicht and Huberfeld,

therefore schemed on how to satisfy their obligation to New Mountain, obtain additional

liquidity from Black Elk, protect their inside PPBE Investors, and also maintain the best position

in the event of a Black Elk bankruptcy.

127. Black Elk's on-going financial crisis also was obvious to any actual or potential

investor in Black Elk. On January 14,2014, Black Elk issued an 8-K regarding the announced

resignation of Black Elk's CFO, who had only been with the company a very few months. That

same 8-K also discloscd the termination of a $50 million Subscription Agreement with potential

investor Asiasons.

128. On March 31,2014, Black Elk's 2013 lO-K again showed that total liabilities

exceeded total assets, a net working capital deficit of $109.5 million as of December 31,2013,

and acknowledged that "[t]o increase liquidity, rve stretched accounts payable, aggressively
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pursued accounts receivable and sold assets." Black Elk said that it was "working to normalize

the age of accounts payable," i.e. it was way behind on its vendor bills. Black Elk also revealed

that although it got a waiver from indenture covenants in 2013, "the waiver will not apply to any

future fiscal quarter" and that "a default could occur." That l0-K further acknowledged that

"[o]ur level of indebtedness and our negative working capital may limit our ability to borrow

additional funds, fund our operations or capitalize on acquisition or other business

opportunities."

129. Black Elk's 2013 l0-K, while acknowledging its severe financial troubles, also

disclosed: "In March 2014 we paid all outstanding indebtedness under our rcvolving credit

lacility and tenninated the facility," By paying off and terminating the Black Elk credit facility,

Platinum took the first step in pulling moncy out of Black Elk and protecting its inside investors.

Platinum directed that Black Elk, a financially troubled company, pay off the credit facility owed

to Resource Value Group LLC ("RVG"), which was "affiliated with Platinum" and included as

investors PPVAF President Uri Landesman and another significant PPBE investor. Platinum did

not have a replacement credit facility with another lender for Black Elk, Black Elk

acknowledged that it "may not be able to obtain funding in the capital markets on terms we find

acceptable," and that Black Elk could not "assure you that our business will generate sufficient

cash flow from operations to service our outstanding indebtedness, or that future borrowings will

be avaitable to us in an amount sufficient to enable us to pay our indebtedness or to fund our

other capital needs." Platinum's payoff of Black Elk's credit facility for its and its investors'

benefit without providing or obtaining any additional credit for Black Elk was notice to any

investor of Black Elk's financial condition, potential bankruptcy and voidability of any transfer.
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130. ln 2014, Huberfeld Foundation, Twosons, and other Black Elk and PPBE

Investors, aware of Black Elk's precarious financial position, werc seeking and demanding that

Platinum (and specifically PPVAF) repurchase or transler their interests in the Black Elk Series

E, preferred equity and/or PPBE.

131. Platinum. with the asrcement of the PPBE lnvcstors includins Huberfcld

Foundation and Trvosons. allesedlv flinncd Black Elk Scries E nreferred couitv for Black

Elk Notcs for the duration of the schenre. nrovidine sonre additional comfort to the PPBE

lnvestors. Platinum, including Nordlicht and Huberfeld, decided that for the time period of the

Black Elk scheme, it would allegedly flip the ownership of Black Elk Notes and Series E

preferred equity - moving the secured, first priority Notes from the Platinum entities to PPBE,

and moving the subordinate Series E preferred equity from PPBE to the Platinum entities. This

purported flip of interests should somewhat mollify the PPBE Investors, giving them better

protection through a better priority position while the scheme was implemented. Platinum and

the PPBE Investors also planned for Platinum to buy back the Black Elk Notes from PPBE,

paying out the proceeds from the Black EIk Series E preferred equity redemption to the PPBE

Investors including Nordlicht's family, Huberfeld's family, David Levy, Daniel Small, PPVAF

and PPCO, and Twosons, and then essentially shut down PPBE, leaving Platinum with the Black

Elk Notes and a potential priority position in an anticipated Black Elk bankruptcy.

132. Because of Platinum's severe liquidity problems, Platinum also detcrmincd to

raise additional cash through PPBE, and circulated a second private placement memorandum

(*2014 PPM"), describing the plan to allow the prior PPBE Investors (including Nordlicht's

family, Huberfeld's family, Twosons, etc.) to exchange their Class A Interests that were directed

to Black Elk's Series E preferred equity to obtain the new Class C Interests that would be used to
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obtain Black Elk's Notes. The Class A Interest holders also would get to keep their prior

common equity interest kickers. The 2014 PPM also contained a description that the investments

would be used to obtain Notes that were newly issued by Black Elk (none were), or those held by

PPVA Equity (which were), or third parties (e.9., Beechwood). The 2014 PPM also contained

the same requirement of a prior relationship with Platinum, and the other warnings and

limitations of the 2013 PPM, and referred PPBE Investors to Black Elk's public filings. See e.g.

suprall107-109. The 2014 PPM also contained factual misstatements regarding Black Elk, the

Notes, and the manner in which Notes would be repurchased that should have put any investor

on notice regarding the investment and eventual redemption. The 2014 PPM also contained

procedures that were not followed by Platinum and the PPBE Investors, further providing notice

of the impropriety of the investment and the redemption.

133. The PPBE Investors also were on notice of potential bankruptcy and voidabiiity

from the terms of their PPBE investments. The flipping of Black Elk's Series E preferred equity

for Black Elk Notes, or a new investment in PPBE for Black Elk Notes, makes little sense

outside the fraudulent scheme.l8 Black Elk Notes were available on the open market and could

be bought and sold through any broker. Why would an investor need or want to purchase through

Platinum a position in publicly available Black Elk Notes, paying I of any net profits to

Platinum? They would not - it only makes sense in the context that the Platinum investors

undcrstood that Platinum would protect their investment, through Platinum's control of Black

Elk, which was clearly set forth in the 2014 PPM.

38 For example, given Black Elk's dire financial condition, what incentive would Platinum have
to trade its priority position under the Notes for a subordinate equity position, unless it knew that
it could control the outcome through its control of Black Elk, which it emphasized to the PPBE
investors? The alleged flip of positions also put the PPBE Investors on notice.
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134. Platinum's 2014 PPM also makes no economic sense for investments in the

publicly available Black Elk Notes. The 2014 PPM provides on overview of an investment with

anticipated returns ofl per annum, net to investors, with quarterly cash distributions to begin

June 30, 2014. Yet, in March and April 2014, the Black Elk Notes were listed on the open

market with a price in the mid-to-upper 90s range, A I net return, after paying I ,o

Platinum, on an investment purchased in the mid-to-upper 90s and having a 13.75%o interest rate,

seems at best a stretch and most likely an impossible return.

135. The 2014 PPM stated that the expected duration of the investment was until

December 1,2015, when the Black Elk Notes were due. Platinum's redemption of the

investments after less than four months, and l6 months early, also should have raised questions

regarding the investments and was notice of potential voidability.

136. Huberfeld, as a principal of Platinum and a person involved in and directing the

PPBE investment decisions, participated in the scheme and agreed on behalf of l.luberfeld

Foundation to the scheme and the flip of debt and equity positions. By example, on March 14,

2014, Huberfeld was copied at his personal email address on an email exchange between Gilad

Kalter and other Platinum executives and agents regarding the Executive Summary and

Marketing Presentation for thc new class of PPBE shares, revealing lluberfeld's involvement

with Platinum in the scheme,20l4 PPM and alleged flip of debt and equity positions.

137. Twosons also agreed to the scheme. Platinum, including its principals and

executives Mark Nordlicht, David Levy, and Naftali Manela, discussed and agreed with

Twosons that the PPVAF obligations to Twosons regarding Black Elk should be transferred to

PPBE, also controlled by Platinum, including particularly Nordlicht, Huberfeld, Levy and
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Ivlauela. Trvosons agueed to the shifting of the obligations in order to assist Plirtinruu etTectuate

its scheme aud stay atloat.

l3S. Bv au Assignnrenl Agreertrenf dated as of April I I , 201'l and rnacle elfective a.s of

.,\pril I , 2014, PPVAF a.ssigned to PPBEO

The Assiguureut Agreernent was

signed by \4ark Nordliclrt fbr PPVAF and by Naliali \'Iartela. al the dilection of Nfark Nolclliclrt

arcl the other Platirnrnr priucipals. for PPBEO.Te T'"vos.rus also agreecl to this transfer to PPBEO.

Iu adtlilion, Trvosous soltl its Black Elk Se.ries E prefenecl etpity that it purchased ti'orn Black

Elk to Platirnun and PPBE il early April20l4.

139. On this same date, April Il. Platimun caused to be execrrled a Pru'cltase

Agreenrent betrveen the Platinrrur entities and PPBE rvheretry'Plaliuuur pruporledly sold to PPBE

I in Black Illk Notes in exchange fo. f in Black Elk Series E prefened

etluit-v (irrr.-hxling the Trvosons Series E pleferred equiry, corrfirned in a lr,lauela ernail dated

Aptil 9, 2014) and a promise to pay irr cash at the tirne of rederuptiou of the Notes.

Oddly. this Platimun-PPBE h.rrchase Apneement frst states

3e Ttuos.l,rs. a foleign corporirlion alurost cenarnly orvrrecl b1' fbrergl
lo PPBEOI. r)ol PPBEO. The 201.1 PPI.I states c

rraltorm
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This agreement was signed by Mark Nordlicht for the Platinum entities

and Dov Rauchwcrgern who is Nordlicht's close associate from Optionable Inc. and had

officially (though not in function) replaced David Levy at PPBE while Levy was at Beechwood

implementing the consent vote scheme. Nordlicht was going to sign for all entities, but was

advised that it would be better if there were dilferent signatories for the two sides of the

transactlon

140. Although Platinum had shifted its obligations to Twosons within the Platinum-

controlled companies, and perhaps slightly mollificd 'lwosons and the other PPBE Investors for

the short term with the transactions, Platinum still had substantial obligations to the PPBE

Investors, Huberfeld Foundation and Twosons (relating to the PPBE and other Platinum

investments) - which could not be repaid until Black Elk closed the Renaissance transaction and

Platinum then redeemed its prefered equity.

l4l. Black Elk's financial condition remained bleak. Black Elk's financial condition

only worsened, providing additional noticeto thc PPBE Investors. On April 25,2014, Moody's

again downgraded Black Elk based upon "BEE's tight liquidity and heightened refinancing risk,"

The article noted that Black Elk lackcd "a readily available external source of funding" and had

"limitcd cash balances." 'l'hc downgrade noted: "Operationally, Black Elk has performed poorly

since late 2012. Production and reserves have declined substantially ovcrthe past l5 months as

oo It *as the Platinum entities, not PPBE, that submitted the consent votes regarding the Black
Elk Offcr to Purchase and Consent Solicitation, showing the coordination of Platinum and PPBE
in effectuating the scheme. If PPBE was independent of the Platinum and really owned the

Notes, then PPBE should have submitted a consent and tender (if acting in its economic
interests). These Platinum entities are all alter egos of the investment group headed by Nordlicht
and Huberfeld.
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a result of asset sales." The article noted that even thouglr Black Elk had sold $182 million of

assets and issued $50 million of prefened equity since the beginning of 2013 that Black Elk "will

needmore externalfinancingin2Al4toadequatelycovercosts...." Thearticle statedthatBlack

Elk "will continue to face high default risk through 2015."

142. Black Elk's first quarter 2014 l0-Q, signed on May 14, 2014, reinforced the

possibility of a bankruptcy. The l0-Q again showed the total liabilities exceeded total assets. The

working capital deficit was $107.5 million, and there was "restricted credit availability."

Although Black Elk had restricted credit availability, Black Elk had paid off, at Platinum's

direction, its credit facility that was held by RVG (which the l0-Q disclosed was "affiliated with

Platinum")al at Platinum's direction on March 17,2014, removing Black Elk's access to credit.a2

The l0-Q also revealed that "cash florvs were lower than previously projected," and that to

increase liquidity, Black Elk stretched accounts payable (again) and sold assets (again).

143. On July 10,2014, Black Elk filed an 8-K and issued a press release regarding the

sale of assets to Renaissance. The 8-K and press release described the assets to be sold as "a

significant amount of our cash flow, proved reserves and production."

144. The Consent Solicitation provides notice of voidabilitv to the PPBE

Investors. On July 16, 2014, it was publicly announced as part of the Offer to Purchase and

Consent Solicitation that Black Elk -- a company with $150 million in Senior Secured Note debt,

o' Othe. Platinum insiders, such as Uri Landesman, had multi-million dollar interests in RVG.
a2 Black Elk, a company with reduced cash flow, a huge accounts payable overhang, and

restricted credit, acknowledging its need for increased credit and capital sources, but it instead

pays off its credit facility to an affiliate of its primary owner Platinum, meaning Black Elk no

longer had acccss to any credit facility. Platinum had concluded that it was time to start pulling
out what it could from Black Elk before its flnancial demise, and directed the repayment of the

credit facility.
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a huge accounts payable overhang, and a lack of credit resources -- would take the proceeds frorn

the sale of its assets to Renaissance and, after repurchasing tendered Senior Secured Notes, use

those proceeds to pay off preferred equity. Once the proceeds were applied to repurchase equity

instead of decreasing debt, it was obvious (because of the very small remaining revenue and very

large debt) that bankruptcy would only bc a matter of time. In fact, the Offer to Purchase and

Consent Solicitation stated in a section entitled "We may nol be able lo generale sufJicienl cash

lo meet our debt service obligations" that, after the sale of the Renaissance assets: "We cannot

assure you that our business will generate sufficient cash flow from operations to service the

Notes that are not purchased pursuant to the Offer...." The PPBE Investors were on notice that

if a substantial part of the Renaissance Sale proceeds were used to repurchase preferred equity,

then Black Elk would not be able to service its Notes and other debt obligations.

145. The Trustee believes that both Huberfeld Foundation and Twosons were aware

from their communications with Platinum and its agents of the Black Elk Renaissance Sale and

that thc proceeds of the Renaissance Sale would be used to repay Platinum's obligations to

Twosons. By example, on July 24, just eight days after the Offer to Purchase and Consent

Solicitation, another PPBE investor emailed a PPBE executive:

'fhe PPBE executive confirmed that:

On August 6, the investor

followed up Platinum executive emailed an

investor

By further example, Huberfeld was informed by

email at his personal email address, in an email to other Platinum executives (not other

investors), when the redemption payments were made to the PPBE Investors.
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146. On July 29,2014, Black Elk's internal records still showed Twosons owning $10

million in Black Elk Series E preferred equity that had been purchased from Black Elk.

147. The renorted results of the Consent Solicitation rrut the PPBE lnvestors on

noticc of voidabilitv. On August 14,2014, Black Elk issued a press release regarding the closing

of the Offer to Purchase and Consent Solicitation. That press release stated that only $ I 1,333,000

face value ofNotes had consented and been tendered for repurchase, but that $1 10,565,000 notes

had consented without tendering, meaning that nearly $100 million worth of Notes voted to

subordinate their priority position without tendering thcir Notes for payment or receiving other

benefit. Since only about $11.3 million Notes had been tendered and consented, it was apparent

that PPBE did not tender the Notes that it might have possessed. Yet, the PPBE Investors did not

raise any alarm or questions because they knew that they would be taken care of (by

repurchasing their lnterests) when Platinum completed the Black Elk scheme.

148. The PPBE Investors including Huberfeld Foundation and Twosons had ample

reason, in addition to the announced results, to question the validity of the reported consent

solicitation vote. The Investors understood that the Platinum principals, including Nordlicht,

Hr.rberfeld, Levy, and Small, controlled Black Elk as well as the Platinum entities, including

PPBE, and could and had transferred rights and obligations between the Platinum entities, as

they already had done with respect to PPVAF's obligations to Twosons being assigned to PPBE

and a purported exchange of debt and equity positions between Platinum and PPBE. The

Investors knew that Platinum had a substantial position in Black Elk's debt and preferred equity.

'lhe Investors also understood that its investmcnts would not be redeemed until Black Elk

repurchased them. The Investors understood that Platinum was in a position to control the

consent vote process and outcome.
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149. Moreover, the reported consent vote was illogical and inconsistent with a

noteholder's economic interests - priority is a key aspect of any indenture, and holders of

secured debt are always favored over equiry holders, a jealously guarded and enforced right.

Why would any rationale economic actor holding a senior priority position consent to having

their priority bypassed in receiving the proceeds from the sale of the significant remaining assets

of a clearly troubled company - particularly when they receive no economic benefit from such

consent? They would not, and did not in this case - the vote was rigged by Platinum. As a non-

consenting Black Elk Noteholder has been quoted by the financial press: "No bondholder in their

right mind would ever vote to have their covenants stripped like that." Since only about $11.3

million Notes consented, and then only when also tendering their Notes to get repaid, that meant

that more than $100 million worth of Noteholders consented against their economic interest, by

allowing their priority position to be bypassed for no compensation. Yet, the PPBE investor did

not object to Platinum's failure to consent and tender the Notes. The only way such a vote

against a Noteholder's interest makes sense is if those Noteholders knew that they would be

taken care of, even though the vote was against their interest. Platinum, its at'filiates and the

PPBE Investors already had in place and understood the scheme and planned recipients -

Platinum avoiding its $20 million obligation to New Mountain and received a significant portion

of the PPBE distributions, 523,679,368.34, with the PPBE Investors (including Platinum

insiders) receiving the remainder of the Black Elk proceeds - all of the principal, dividend and

interest, with Platinum keeping the Black Elk Notes for a potential priority position in Black

Elk's anticipated bankruptcy.

150. Black Elk's renurchase of Series E nreferred equitv. eiven lllack Elk's debt

to the Noteholders and trade creditors. put the PPBE Investors on notice of voidabilitv.
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Not only were the reported results of the consent vote illogical, but it was also illogical that

Black Elk, an extremely financially troubled company, would decide to repurchase the preferred

equiry held by affiliates of Black Elk's controlling owner rather than pay offBlack Elk's senior

debt position or recluce its crushing accounts payable obligations.al Equity typically is

repurohased when a company is doing well financially and has excess cash. That was not Black

Elk. Once Black Elk's significant assets were gone to Renaissance, there was going to be very

little revenue, but there would still be the hundreds of millions of dollars of debt and accounts

payable. No rationale economic actor in that circumstance would repurchase preferred equity.

None of the PPBE Investors appears to have questioned the repurchase of equity (supposedly

held by Platinum) by a financially troubled company before debt (supposedly held by PPBE).

The most straightforward explanation was that Platinum was improperly grabbing back cash

before Black Elk imploded, and transferring those proceeds for the benefit of Platinum,

Platinum's principals, and Platinum's inside investors including Huberfeld Foundation and

Twosons.

l5 l. Black Elk's noraneous financial rcnortins also ided noticp to the

PPBE Invcstors of notcntial bankruntcv and voidabiliE. Black Elk's financial reporting that

same day, August 14,2014, reinforces the impropriety of a nearly $100 million preferred equity

repurchase. Black Elk's second quarter 2014 l0-Q again showed that total liabilities exceeded

total assets, a net working capital deficit of $l l0 million at June 30,2014, continuing lower than

expected cash flow, continuing "stretch of accounts payable" ($135 million), continuing

"restricted capital availability," no new credit facility, the termination of Black Elk's letters of

a3 Black Elk was making no cash outlay for dividends on the Series E preferred equity - it was
paying in kind ("PIK") with additional Series E preferred equity, It was Platinum that had to
make good on cash dividend payments to PPBE investors.
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credit on June 8, 2074, and the expectation of continued asset sales to "improve our liquidity

position,"

152. On August 21, 2014, Black Elk issued a press release that the sale of the

Renaissance assets had been completed, and confirmed that the Renaissance assets had been "a

significant amount of the Company's cash flow, proved rcserves and production." The press

release went on to announce that the consent solicitation and Second Supplemental Indenture had

been approved, allowing the repurchase of preferred equity ahead of debt, including the Senior

Secured Notes and accounts payable.

153. The wire transfers were made for the benefit of Platinum and the PPBE

Invcstors. Platinum used the vast majority of the Renaissance proceeds to repurchase preferred

equity, sending the money first to PPVAF, PPCO, PPLO and PPVA Equity, beginning on

August t 8, 20 I 4. That repurchase of preferred equity and transfer of the proceeds left Black Elk

unable to pay its debts.

154. The Platinum entities received on August 18,20 and2I,20l4 wire transfers for

Black Elk Series E preferred equity proceeds totaling $77,497,077.01. Those Platinum errtities

then transferred the Black Elk prelerred equity proceeds to PPBEO and PPBEOI on August 20

and 21, 2014: PPCO transferred a total of $25,930,083 to PPBEO and PPBEOI (it had received a

wire transfer from Black Elk for $24,600,584.31); PPLO transferred $12,814,096 (the

$5,000,000 that it received directly from Black Elk and also an additional $7,814,096.89, which

Platinum's CFO has testified and documents show came from an internal transfer that included

Black Elk proceeds from a PPVAF account) to PPBEO and PPBEOI; and PPVAF and PPVA

Equity transfened a total of $42,224,217 to PPBEO and PPBEOI (having received

947,896,492,70 from Black Elk, 915,332,672.97 and $32,563,819.73, respectively). Platinum
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transferred to PPBEO and PPBEOI a total of $80,968,396, Platinum transferred the entire

amount of the Black Elk Series E preferred equity proceeds to PPBEO and PPBEOI.aa

155. The PPBE accounts were almost empty prior to the transfers of the Black Elk

proceeds. On the morning of August 20, the PPBE International account contained exactly

$40.00, and had had no activity since a withdrawal on August 7. With the transfer of the Black

Elk proceeds, the account ballooned on August 2l to $36,179,042.83, and then the redemption

payments were made with those Black Elk proceeds. The account was again virtually empty by

the end of August, containing $229,975.63.

156. Beginning on August 21, PPBE, directed by Nordticht, Levy and other Platinum

executives, distributed the Black Elk preferred equity proceeds to the PPBE Investors, including

Nordlicht's family, Huberfeld's family, David Levy, Daniel Small, PPVAF, PPCO and Twosons.

The total amount distributed from PPBE to its investors was 579,385.727.43, the amount being

almost identical (a 97.6% correlation) to that coming from the Platinum transfers of the Black

Elk Series E preferred equity proceeds.

157. On August 20,2014 Platinum executives also were discussing winding down the

PPBE fund. On August 21, Platinum's Manela informed Nordlicht, Huberfeld, Levy, Small, and

others at Platinum that "Redemption wires to investors have been released," The day after paying

off the PPBE Investors, Platinum then on August 22,2014 transferred $2,085,418 from PPBEto

PPVAF, essentially emptying the PPBE coffers and shutting down PPBE. These quick transfers

(basically as fast as the wire transfers could be made) from Black Elk through Platinum to PPBE,

oo The $7,814,096,89 internal transfer from a "PPVA account" of Black Elk proceeds to PPLO

contained the difference in the $47,896,492.70 that PPVAF and PPVA Equity received from
Black Elk and the $42,224,217 that they transferred to PPBE. Effectively, the transfer of Black
Elk proceeds was $24,600,584.31 from PPCO,510,672,275.70 (after the internal PPVAF
transfer) from PPLO and$42,224,217 from PPVAF and its subsidiary PPVA Equity.
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and then to the PPBE Investors including Huberfeld Foundation and Twosons are further

evidence of fraud and notice to the PPBE Investors, including Huberfeld Foundation and

Twosons.

158. Huberfsld Foundation was paid $1,026,676.83 and Twosons was paid a total of

$15,400,152.42, with funds from Platinum that had been transferred from Black Elk. Huberfeld

Foundation and Twosons did not receive their payments in good faith,as and were aware of the

voidability of the payments. Huberfeld Foundation and Twosons are owned by sophisticated

investors with long-term ties to Platinum, were on notice of the impropriety regarding the return

of their investment, did no investigation, did not act in good faith, but instead acted in conceft

with Platinum to protect Platinum's position and their investment. Huberfeld Foundation and

Twosons must return their improper transfers.

159. In addition, because of their conspiraoy with and aiding and abetting of Platinum,

Huberfeld Foundation and Twosons are jointly and severally liable for the entire $97,959,854.79

fraudulently transferred from Black Elk.

160. The fraudulent scheme underlying this case has required much effort to uncover,

from the initial discovery of the scheme, through the transfers to Platinum entities, through the

Platinum transfers to PPBE, and eventually the taking of a default judgment against PPBEO and

PPBEOI in order to obtain, through post-default discovery, the identities of the PPBE Investors

improperly receiving Black Elk proceeds. The fraudulent concealment of the claims by Platinum

and their related parties has further complicated the discovery and pursuit of the claims.

a5 Good faith is an affirmative defense for which the Huberfetd Foundation and Twosons bear

the burden ofproof.
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l6l. These remittances improperly enriched Platinum by approximately $98 million

(including its avoided obligations to New Mountain), and irnproperly enriched the PPBE

Investors, including Fluberfeld Foundation and Twosons by more than $16 million.a6

162. Although Platinum, Huberfeld Foundation and Twosons improperly and greatly

benefitted, the effect on Black Elk was equally stark and devastating. As Black Elk's founder

and CEO Hoffman has testified, "As soon as the 96 [sic] million went to New York [to benefit

Platinum], we [Black Elk] were bankrupted." When asked whether Black Elk was insolvent after

the wire transfers to Platinum, Hoffman unequivocally responded "Absolutely" and "No

question."

163. Huberfeld Foundation and Twosons improperly benefitted from their close

relationship to Platinum at the expense of Black Elk's unaffiliated Noteholders and trade

creditors. Huberfeld Foundation must retum the fraudulently transferred principal amount of

$1,026,676.83. Twosons must return the fraudulently transferred principal amount of

$15,400,152.42. Moreover, Huberfeld Foundation and Twosons are jointly and severally liable

for their conspiracy with and aiding and abetting of Platinum with respect to total transfer of

$97,959,854.79.

o6 T*osons later suecl PPVAF in New York (before the Platinum fraud became publicty and

widely known), for the approximately $6 rnillion amount renraining under that $14 million
promissory note executed in September 2014, just after the Black Elk scheme was implemented
and Twosons received its share of the Platinum proceeds. That New York case was dismissed
when bankruptcy was declared, and Twosons made the same claim in the Cayman's liquidation
legal proceeding. The amount that Twosons has made over the years from its Platinum
connections almost ce(ainly exceeds the unpaid balance of the September 2014 promissory note,

8L)ti66l 2
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vI.
CLAIMS FOR RELIEF

A. COUNT I - FRAUDULENT TRANSFERS PURSUANT TO 11 U.S.C.

$ 548(AXTXA).

164. The Trustee incorporates all preceding paragraphs as if fully re-alleged herein.

165. Pursuant to $ 548(aXlXA) of the Bankuptcy Code, a trustee may avoid any

transfer of an interest of the debtor in property, or any obligation incurred by the debtor that was

made or incurred on or within two years before the date of the filing of the petition, if the debtor

voluntarily or involuntarily made such transfer or incurred such obligation with actual intent to

hinder, delay, or defraud any entity to which the debtor was or became, on or after the date that

such transfer was made or such obligation was incurred, indebted.

166. As set forth above, immediately following the Renaissance Sale and within the

two-year period prior to the Petition Date, Platinum directed and caused Black Elk to wire the

sale proceeds to and/or for the benefit of PPBE. Platinum also then caused PPBE to distribute

those proceeds to investors, including Platinum-related parties Huberfeld Foundation and

Twosons.

167. There are creditors of Black Elk who have allowable claims against Black Elk

that were in existence at the time of the transfers. The subject transfers were made by Black Elk

at Platinum's direction with actual intent to hinder, delay, or defraud Black Elk's then existing

and future creditors.

168. As set forth above, Black Elk's (and Platinum's) fraudulent intent in this instance

is evidenced by the following factors: (i) the transfers were made to insiders and close associates

of Black Elk and Platinum; (ii) the transfers were concealed or effectuated via fraudulent

representations in connection with the consent solicitation process; (iii) the transfers were

substantially all of Black Elk's productive assets (or the proceeds thereof); (iv) Black Elk and

6l
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Platinum removed or concealed assets; (v) the value of the consideration received by Black Elk

was not reasonably equivalent to the value of the transfers; (vi) Black Elk was insolvent or

became insolvent shortly after the transfers were made; (vii) the transfers occurred shortly before

or shortly after Black Elk incurred substantial debt; (viii) Black Elk transferred essential assets

(or the proceeds thereof) to a lienor who transferred the assets to an insider; and (ix) Black Elk,

at Platinum's direction, engaged in a pattern of sharp dealing prior to bankruptcy.

169. Accordingly, the Trustee requests that the Court avoid the subject transfers as

actual fraudulent transfe rs under section $ 5a8(aXl XA).

B. COUNT II FRAUDULENT TRANSFERS PURSUANT TO II U.S.C.

$ 548(AXIXB).

170. The Trustee incorporates all precedlng paragraphs as if fully re-alleged herein.

l7l. Pursuant to $ 548(a)(t)(B) of the Bankruptcy Code, a bankruptcy trustee may

avoid any transfer of an interest of the debtor in property that was made or incurred on or within

two years before the date of the filing of the petition, if the debtor voluntarily or involuntarily

received less than a reasonably equivalent value in exchange for such transfer and was insolvent

on the date that such transfer was made or became insolvent as a result of such transfer.

172. As set forth above, immediately following the Renaissancc Sale and within the

two-year period prior to the Petition Date, Platinum directed and caused the Rcnaissance Sale

proceeds to be wired to and/or for the benefit of PPBE, and then to their investors, including

Hubcrfeld Foundation and Twosons. Black Elk received less than a reasonably equivalent value

in exchange for each ofthese transfers.

173. Further, both before and after the Renaissance Sale, Black Elk was insolvent or

became insolvent because of the transfers, had unreasonably small capital remaining, had debts

80tJ66i 2
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that were beyond its ability to repay as such debts matured, and/or made the transfer for the

benefit of an insider which was not in the ordinary course of business.

174. Accordingly, the Trustee requests that the Court avoid the subject transfers as

actual fraudulent transfers under section $ 5a8(aXlXB).

c. couNT rrr - PRBFERENTIAL TRANSFER PURSUANT TO l1 U.S.C. $ 547.

175. The Trustee incorporates all preceding paragraphs as if fully re-alleged herein.

176. Pursuant to $ 547 of the Bankruptcy Code, a trustee may avoid any transler of an

interest of the debtor in properly that was made or incurred on or within one year before the date

of the filing of the petition, if the debtor made the transfer to or for the benefit of a creditor, for

or on account of an antecedent debt owed by the debtor before the transfer, while the debtor was

insolvent, and if such creditor was an insider. Platinum, PPBE were insiders. On information and

belief, and as set forth above, Huberfeld Foundation and Twosons also was an insider.

177. As set forth above, immcdiately fbllowing the Renaissance Sale and less than one

year prior to the Petition Date, Platinum directed and causcd Black Elk to wire to and for the

benefit of Platinum more than $97 million of the Renaissance Sale proceeds and thcreafter

transf.erred proceeds to PPBE, and then to their investors including Huberfeld Foundation and

Twosons.

178. Further, both before and after the Renaissance Sale, Black Elk was insolvent and

unable to pay its debts as they became due.

179. Accordingly, the Trustee requests that the Court avoid the subject transfers as

improper preferential transfers under section $ 547.

D. COUNT IV - VIOLATIONS OF THE TEXAS UNIFORM FRAUDULENT
TRANSFER ACT.

180. The Trustee incorporates all preceding paragraphs as if fully re-alleged herein.
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l8l. The Texas Uniform Fraudulent Transfer Act ("TUFTA"), codified as chapter 24

of the Texas Business and Commerce Code, permits the recovery of the value of any transfers

made with "actual intent to hinder, delay, or delraud any creditor of the debtor" as well as those

made "without receiving a reasonably equivalent value in exchange for the transfer or

obligation," Tnx, Bus. & Cou. Coos Amv. $ 24.005. TUFTA defines transfers fraudulent as to

prescnt or future creditors as:

(a) A transfer made or obligation incurred by a debtor is fraudulent as to a

creditor, whether the creditor's claim arose before or within a reasonable time
after the transf'er was made or the obligation was incurred, if the debtor made the
transfer or incurred the obligation:

(l) with actual intent to hinder, delay, or defraud any creditor of the
debtor; or

(2) without rcceiving a reasonably equivalent value in exchange lor the
transfer or obligation, and the debtor:

(A) was engaged or was about to engage in a business or a

transaction for which the remaining assets of the debtor were
unreasonably small in relation to the business or transaction; or

(B) intended to incur, or believed or reasonably should have
believed that the debtor would incur, debts beyond the debtor's
ability to pay as they became due.

Tex. Bus. & Covr. ConE Al.rN, S 24.005.

182. Section 544(b) of the Bankruptcy Codc allows the Trustee to avoid a transfer of

Black E,lk's interest in property that is voidable under applicable law-in this case, TUFTA,

Section 550 of the Bankruptcy Code allows the Trustee to recover the property transferred or the

value of the property transferred in violation of sections 544 and 548.

183. As it relates to the Renaissance Sale and thc Series E wire transfers, the transfers

to and for the benefit of Platinum, as well as the subsequent transfers to PPBE and their

808661 2
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investors, were fraudulent as to Black Elk's present and future creditors and in violation of

TUFTA, as set forth above.

184. Further, Ttx. Bus. & CoM. Cooe AuN. $ 24.006 defines transfers fraudulent as to

present creditors as:

(a) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor
whose claim arose before the transfer was made or the obligation was incurred if
the debtor made the transfer or incurred the obligation without receiving a

reasonably equivalent value in exchange for the transfer or obligation and the

debtor was insolvent at that time or the debtor became insolvent as a result of the

transfer or obligation.

(b) A transfer made by a debtor is fraudulent as to a creditor whose claim arose

before the transfer was made if the transfer was made to an insider for an

antecedent debt, the debtor was insolvent at that time, and the insider had

reasonable cause to believe that the debtor was insolvent.

'Irx. Bus. & Copt. Coop AwN. $ 24.006.

185. Platinum's transfers of the Renaissance Sale proceeds to PPBE, and Hubcrfeld

Foundation and Twosons, are likewise in violation of $ 24.006 of TUFTA.

I 86. Fluberfeld Foundation and Twosons are liable as the recipient or mediate

transferees of these funds or the persons for whose benefit the transfers were made. These

transfers were intentional and initiated by Platinum.

187, Accordingly, the Trustee respectfully requests that the Court avoid the subject

transfers as actual and/or constructive fraudulent transfers under section 544(b) and applicable

Texas state law, and permit the Trustee to recover the value of the transferred property pursuant

to section 550 of the Bankruptcy Code.

E. COUNT V - RECOVERY OF AVOIDED TRANSFERS PURSUANT TO T I U.S.C.

$ sso.

188. The Trustee incorporates all preceding paragraphs as if fully re-alleged herein.
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189. Section 550 of the Bankruptcy Code allows the Trustee to recover, forthe benefit

of the estate, the property or the value of the property transferred and avoided under

sections 544,547 and 548 and TUFTA from "any immediate or mediate transferee of [the] initial

transf-eree" of such property.

190. Here, as set forth above, the Trustee is entitled to avoid, under sections 544,547

and 548, transfers of up to $15,400,152.42 of Renaissance Sale proceeds, rvhich Platinum

improperly transf'erred to PPBE, Huberfeld Foundation and Twosons.

l9l. Huberfeld Foundation and Twosons are the intended recipicnts of the Black Elk

wire transfers, and thus is treated as and is liable as an initial transt'eree. In the alternative,

Twosons is liable as a subsequent or mediate transferee.

192. Thus, pursuant to scction 550 of the Bankruptcy Code, the Trustee is entitled to

recover the amounts transferred.

F. COUNT VI - AIDING AND ABETTING FRAUD, FRAUDULENT TRANSFERS,
BREACHES OF FIDUCIARY DUTY AND/OR CIVI THEFT.

193. The Trustee incorporates allpreceding paragraphs as if fully re-alleged herein,

194. In the alternative or in addition to the above oauses ol action, Huberfeld

Foundation and Twosons were aware of Platinum's liquidity problems and specifically acted to

benefit Platinum and themselves by lacilitating and allowing Platinum's misappropriation of

Black Elk's assets through their agreements to delay, exchange ownership, and accept payment

once the Black Elk fraudulent scheme was completed. In that circumstance. the Huberfeld

Foundation and Twosons aided and abetted Platinum's lraudulent transactions.

195. Liability for aiding and abetting requires: (i) the existence of a violation of law by

the primary party; (ii) knowledge of this violation on the part of the aider and abettor; and

(iii) substantial assistance by the aider and abettor in achievement of the primary violation.
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196. Here, Platinum has committed fraud and also caused fraudulent transfers to occur,

as well as conversion or civil theft, including but not limited to violation of Texas Penal Code

Sections 31.02 and 3l.03.

197. Delendants Huberfeld Foundation and Twosons were aware of Platinum's

liquidity problem, and also had their own interests in seeing that Platinum continued, including

recouping part of their otherwise likely worthless investments. Huberfeld Foundation and

Twosons substantially assisted Platinum, including Huberfeld's directing of the scheme, the

agreements to delay repurchase of the Series E preferred equity, the transfer of obligations within

the Platinum entities, the acceptance of the PPBE distributions, and the knowledge and

concealment of the Platinum scheme while attempting to recoup their investments.

198. As set forth above, Defendants'agreements to work with Platinum thus provided

substantialassistance in the effectuation of fraud, fraudulent transfbrs, breaches of duty by Small

and Shulse, and theft of Black Elk's assets.

199. The Trustee seeks to recover at least $98 million in actual damages, and also

punitive damages because of the intentional, willful and wanton, reckless and malicious nature of

Defendants' actions, and such other and fudher relief as the Court decms appropriate.

c. couNT vII CONSPIRACY TO COMMIT FRAUD, FRAUDULENT
TRANSFERS, BREACHES OF FIDUCIARY DUTY AND/OR CIVIL THEFT.

200. The Trustee incorporates all preceding paragraphs as if fully re-alleged herein,

201, Alternatively or in addition to the prior causes of action, Huberfeld Foundation

and Twosons conspired with Platinum to eft'ectuate the Platinum schemcs to strip assets from,

defraud Black Elk, and cause fraudulent transfcrs to occur, as well as conversion or civil theft,

including but not limited to violation of Texas Penal Code Sections 3 L02 and 31 ,03,
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202. Liability for conspiracy generally requires: (i) two or more persons; (ii) an end to

be accomplished; (iii) a meeting of the minds on the end or course of action; (iv) one or more

overt, unlawfulacts; and (v) proximate injury.

203. Here, Platinum, Huberfeld Foundation and Twosons recognized and agreed upon

the end to be accomplished - obtaining closing of the Renaissance Sale and distribution of its

proceeds to allow Platinum to satisfy its $20 million obligation to New Mountain, keep

Platinum's Black Elk Notes and priority position, and allow the PPBE Investors to back get their

full principal as well as their dividends and interest.

204. Huberfeld Foundation and Twosons committed one or more unlawful acts,

including the agreements to delay repurchase of the Series E preferred equity, the transfer of

obligations within the Platinum entities, the acceptance of the PPBE distributions, and the

knowledge and concealment of the Platinum scheme while attempting to recoup their

investments.

205. As set fo(h above, Huberfeld Foundation and Twosons thus conspired in the

effectuation offraud, fraudulent transfers, breaohes ofduty by Small and Shulse, and the theft of

Black Elk's assets.

206, As a direot result of the Huberfeld Foundation and Twosons Defendants'

misconduct, Black Elk sustained damages of almost $98 million. The Trustee also seeks

punitive damages because of the intentional, willful and wanton, reckless and malicious nature of

Defendants' actions.

vI.
PRAYER

207. For these reasons, the Trustee asks for judgment against Huberfeld Foundation

and Twosons for the following:

68
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(a) actual damages and punitive damages;

prejudgment and post-judgment interest on all amounts recovered in this
adversary proceeding;

reasonable attomey fees ;

court costs; and

all other legal and equitable relief to which the Trustee is entitled.

(b)

(c)

(d)

(e)

Dated: November 30, 201 8.

Respectfu lly submitted,

By : /s/ Crais Smvser
Srrrvspn KapleN & Vpsslra, L.L.P
Craig Smyser
Attorney-in-Charge
Texas BarNo. 18777575
Fed. Bar No. 848
csmyser@skv.com
700 Louisiana, Suit€ 2300
Houston, Texas 77002
713-221-2300
713-22t-2320 (fax)

Of Counsel:

Svvsen Knplnu & VEseLr.q,, L.L.P
JeffPotts
Texas Bar No. 00784781
Fed. Bar No. 16504
Justin Waggoner
Texas Bar No. 24003122
Fed. Bar No. 23098
700 Louisiana, Suite 2300
Houston, Texas 77002
7t3-Z2t-2300
713-221-2320 (fax)
jpotts@skv.com
jwaggoner@skv,com
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OrrNAoevsLLP
Matthew Okin
Texas BarNo.00784695
Fed. BarNo. 15204
David Curry, Jr.
Texas BarNo. 24065107
Fed. Bar No. 975482
I I l3 Vine St., Suite 201
Houston, Texas 77002
7t3-2284t00
888-865-21 l8
mokin@okinadams.com
dcurry@okinadams.com

ATTORNEYS FOR TRUSTEE
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I,JNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

Ir{ RE:

Bmcx Et-x ENencY Oprsuonn
OpenertoNs, LLC

caseNo. l5-34287 (MI)

Desron.

RtcHaRo ScHt"rtor, LrncnnoN TRUSTEE,

PLarvrtrr,

vs.

CHnrren I I

AoveRsaRy No. 4: l8-ep-03386
HuseRFeLp Fnully FouNnarrou INc. eNo
Twosorqs CoRpoRetroN,

DnneNoervrs.

ORDER OF DISMISSAL WITH PREJI'DICE OF
HT]BERFELD FAMILY FOUNDATION INC.

Pending before the Court is the Motion of Plaintiff Richard Schmidt, Trustee for the

Black Elk Litigation Trust (the "Trustee") to dismiss with prejudice all claims against Defendant

Huberfeld Family Foundation Inc. The Court finds and holds that the Motion should be granted.

Accordingly, the Court orders that all of the Trustee's claims against Defendant Huberfeld

Family Foundation Inc. are dismissed with prejudice. The parties will bear their own attorney

fees, costs and expenses. Trustee's claims against all other Defendants remain pending.

SIGNED on L'b 2019.

U.S. BANKRUPTCY MARVIN ISGUR

ENTER"ED

02l0612ot9
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UNITED STATES BANKRTJPTCY COURT
SOUTIIERN DISTRICT OF TEXAS

HOUSTON I}IVISION

In Rr:

BInCr EIr ENeRcv OFFSHoRE

OrennrroNs, LLC
CnssNo. l5-34287(MI)

DEBToR.

RrcHnno ScHtvttDt, LtrtcRrtoN TRUsrEr,

PLervrrrr,

VS.

AovensARv No. 4: I 6-,q.p-3237
PLarruuu Penrwpns Velue ARBTTRAGF

FUND LP, PLATINUM PaRrNens CnEon
Opponruuttrus MnsreR Furn LP, PLATTNUM

PmrruEns Lrquro OpponruNrrrEs MASTER

FUND LP, elro PPVA BLAcK Er-r (Equnv)
LLC,

DprnNoRNts.

PLAINTIFF'S SUPPLEMENT TO MOTION FOR ENTRY OF IIEFAULT JUDGMENT

Pursuant to FRCP 55(bX2), made applicable to this adversary proceeding by Rule 7055

of the Federal Rules of Bankmptcy Procedure, Plaintiff Richard Schmidt, Trustee ("Trustee"),

files this Supplement to his Motion for Entry of Default and Default Judgment (Dkt. No. 94)

against Defendants Platinum Partrers Value Arbitrage Fund LP ("PPVA") and PPVA Black Elk

(Equity) LLC ("PPVABE").

General Statement of Relief Sought

The Trustee seeks to modi$ his Motion for Entry of Default Judgment against only one

of the two remaining Defendants in this adversary proceeding: PPVA. The Motion is based on

the approval by the Grand Court of Cayman Islands of a settlement between PPVA and the
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Trustee in which the Trustee agreed to limit the amount he sought by default judgment against

PPVA to $15,332,672.97, while preserving his right to litigate the Trustee's remaining claims

against PPVA at a later date. The Trustee maintains his remaining claims against PPVA for the

full amount set forth in the Trustee's Original Complaint and does not seek any modification

over the motion for default judgment against PPVABE.

Procedural Background

l. On December 12,2017, the Trustee filed his original Motion for Default and for

Judgment against PPVA and PPVABE, seeking entry of a default judgment against each of them,

jointly and severally, for, among other things, recovery of $97,959,854.79 fraudulently

transferred from Debtor Black Elk Energy Offshore, LLC ("Black Elk').

2. PPVA is in oflicial liquidation in a proceeding styled In re Platinum Partners

Value Arbitrage Fund L.P. (In Official Liquidation), Cause No. FSD l3l of 2016, tn the

Financial Services Division of the Grand Court of the Cayman Islands (the "Cayman Liquidation

Proceeding').

3. Effective March 13, 2018, the Trustee and the Joint Offrcial Liquidators of PPVA

appointed by the Court in the Cayman Liquidation Proceeding (the "JOLs") entered into a

settlement agreement (the "Seftlement Agreement"), pursuant to which, among other things, (i)

the Trustee agreed to limit the relief he seeks through his Motion for Default Judgment against

PPVA to a request for enxy of a money judgment in the amount of $15,332,672.97, (ii) the

Trustee retained his right to seek a default judgment against PPVABE for all relief asserted

against it, as originally requested in the Trustee's Motion, (iii) the Trustee reserved his right to

litigate his claims for additional relief against PPVA asserted in this adversary proceeding at a

later date, and (iv) the JOLs agreed not to cause PPVA or PPVABE to oppose enby of a default

2
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judgment consistent with the Trustee's Motion as herein modified. A copy of the Settlement

Agreement is attached hereto as Exhibit A.

4. The Settlement Agreement was subject in its entirety to approval of the Court in

the Cayman Liquidation proceeding, which was granted on July 5, 2018. A copy of the Cayman

Court's approval order is attached as Exhibit B.

Moditied Request for Entry of Default Judgment

5. Based on the foregoing, the Trustee hereby modifies his request lor entry of a

default judgment as to PPVA such that the Trustee seeks en0ry of a default judgment against

PPVA in the amount of $15,332,672.97. The Trustee's request for entry of a default judgment

against PPVABE is in no way modified by this Supplement, and the Trustee expressly reserves

his right to seek additional relief against PPVA on his remaining claims.

Conclusion

For the foregoing reasons, the Trustee respectfully requests that the this Court enter

defaultjudgmentagainstPPvAasrequested herein and against PPVABE as requested in the

Trustee's original Motion, and grant the Trustee such other and further relief to which he may be

justly entitled.

Dated: September 17,2018

Respectfu lly submitted,

By '. /s/ Craio Smvser
Suvsnn KeplaN & VBselre, L.L.P
Craig Smyser
Aftomey-in-Charge
Texas Bar No. 18777575
Fed. Bar No. 848
csmyser@skv.com
700 Louisiana, Suite 2300
Houston, Texas 77002
713-221-2300
713-221-2320 (fax)

3
780327.t

Case 1:18-cv-10936-JSR   Document 306-7   Filed 04/22/19   Page 4 of 18



case 16-03237 Document 117 Fited in TXSB on 09/17l1g page 4 of 4

Of Counsel:

SuvsBn KAPLAN & VeseIra, L.L.P
JeffPotts
Texas Bar No. 00784781
Fed. BarNo. 16504
Justin Waggoner
Texas BarNo. 24003122
Fed. Bar No. 23098
700 louisiana, Suite 2300
Houston, Texas 77002
713-22t-2300
7t3-221-2320 (fax)
jpotts@skv.com
jwaggoner@skv.com

OrnrAonus LLP
Matthew Okin
Texas BarNo.00784695
Fed. BarNo. 15204
David Curry, Jr.
Texas Bar No. 24065107
Fed. Bar No. 975482
I I l3 Vine St., Suite 201
Houston, Texas 77002
713-228-4100
888-865-21 18

mokin@okinadams.com
dcurry@okinadams.com

ATTORNEYS F'OR TRUSTEE

CERTIFICATE OF SERYICE

I hereby cenifu that the foregoing motion was served on counsel for Defendants in
accordance with Rule 7005 of the Federal Rules of Banlruptcy Procedure on the lTth day of
September,20l8.

/s/ Crais Smv.ser

Craig Smyser
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$ettloucnl Agrcolnctrt

l'his Scttlerrtcltl Agt'eentctrt (the "Agrccnlent") is errtcrcrl irrlo by arul aurong t1e
tbllowitrg individtrnls ancl entities (ench indiv_klunlly rr i'Pnt'ty" nrxl collcctively thc ,,pnrli"es,'),

effeclive as of March 13,2018 (thc,,Effective Dntc"j:

llichartl Scltntitll, 'J't'uslce (tlrc "'['nrslce") ol the Black Elk Energy Offshore Opernliols,
LLC Litigntion'l'r'ust (the,,'li'ust',),

nnd

Cltristolrhcl Barrtett l(cttrrc<ly nrr<l Mrrrtin Nicholas John 'ltoil, Joirrt Officiol Liqui<latols
(tlrc "JOLs") for Platirrtttn Partnens Value Arbitlagc liurul, I.,lr. (lorv in official
liquidrrt ion) ("PPVA").

Rccifnls

l. On Arrgrrsl t I'j9[, llrtce pe_liliorring crcditors filc<l an involurrrary barrkrrrprcy petilion
ngainsl lllack EJk Energy Offslrore Opcrutions, LL,C ("Blnck Elk'i urrcler C6qrrcr Z of
'f ille ll of the United Slates Code irr nn action sryled In rc Blttck'Elklinergy'Olfshore
Operutions, Z/,C', Cnse No. 15-34287, in lhc Urriterl States Bnnkluptcy Cilrrt ior the
Sonlheln Dislrict of 'l'cxns (lhe .,13nrrkruptcy 

Cnse"),

2. On Scplenrlnr l, 2015, llte oout'l etrlered arr or'dct on Black Elk's rnolion converling tle
Bnnkrrtlllcy Cnse into a volunluy cnse rrnrlu Clrnptel I I of the Balknrptcy Corle.

3. Ott Jntrualy 15,?9.1_9, PPVA filed a proof of clairn iu the Bflukruptcy Casc bascd npon its
ownerchip of 13.'l5o/o Blnck lllk Secontl Lierr Notcs in an nggrcgate principnl nnroult of
U 5822,622,000. 00 (tlrc " S en i or Sccurcd Notes").

4. Ott Jttnc 20,20l6,lllaok lJlk lilcd ils'l'hilclArncndccl Plnn of Liquirlation un<ler Chnpter
I I of the Bnrrkruptcy Corle (thc ,,plnn") in ths Rnnkruptcy Crrse,

5. Orl July 14,2.016, lhe cottrt cnletetlau oxlcr in the Bankruptcy Cnse collirrnilg the plan
under chapter I I of tlre Bankruptcy cocrc (lhc "corrfirnrntion bxler').

6. Atttortg olhcr tltittgs, lhe Plarr provicled for tlre estnblishurerrt of the'lirrst, to lvhich Blnck
Elk'.s clairtts agninst ItltVA ntrl olher cnlitics opcrnting under the urrrbrclla plntinunr
Pnrhreru wcre transfcrted,

7. . Pttrcttattt to thc Platt, Ilichnrd Schnri<lt wns clrrly appointc<l ns'liustcc of lhe'l'rusl.

8. On Octobcr 26, 2016 lltc 'llttstee filcd nn Originnl Conrplaint nnd Applicntiotr for
Ernergcnoy l(clief in ntt advct'sary proccccling in llre Baukr.upicy Cnse.nssigncrl Cnsc No.
I 6-3?3'l (thc "Adversary prccec<ling").

9, '[he Defcndrttrls irt lltc Advclsnry t'r'occeding inclu<led ppVA arxl ppVA l]lack Elk
(tirluitg t,l,c ("PPVABE ), nnd two orher Prrttinurn-nffilinred cntities.

?1t I 16. I
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t0.

I l.

12,

13.

l4

t5.

'l'lte'l'rtstec n$sells clnitus against Itl)VA nnd lrPvABE in (he A<lversnry proceecli'g for,slllollg olltcr llrings' lecov€Iy of ftnudulent convcyances, nvoldanci or ln."r",.J,rti.ipayntenls, cqtritable suborditrntion of clninrs lhese entilies ttov.,,r,,A" ir, rf," ilnitiupi.y
_cnse, 

and aher ego, wlreleby thc 'rnNtee clainrs ppvA, r,pvnBn nud rhe othcr
Dcfcn<lnrtls arc jolntly and scvcrnlly liable for nlt of Illack Elk's outstarxlirrg, unpairl
clnilns, wltich, bnsed ort ptoofs of oiniru filed in tlre Borrkriipr"y-c.r., prcseprly exceecl
$ 100 nrillion. 'l'lrc l)rrslec ttlstt cttttlcnds, {urrolrg other things, 1ii rrrrva wgs the recipicut
of 

-frautltrlenlly 
trnnsfetrccl fuu<ls of Blnck Elk-tornlirrg uEdis,jlz,a72.97 (tlrc;,D'i;;;a

PPVA liansfer'), (ii) PPVABE was lhe lccipicnt 
"r-nuinli 

irittl-f lrarrsfc',crl funrls ofBlack Elk lolalirtg 
Y$1?f91,8.t9.?3, (iii) hcw Mountaiir 

'inarrce 
cor'. was rhercci;tienl of US$20,462 ,777,78 in fiau<iulertly trnrufen'e<l fuLuls of Black Elk, irrsntisfnoliorr of n fittntrcinl obligution of l't'VA and lrPvABB, arrii tiu) other lrlati'irr'-nfliliated errtities were tlte tccipients of frnudulelrty trn-r-rs-ferre,i'r.,na, of Blnck Elk

lolnling US$29,600,584,31. PPVA <lisputes the Trustc'e's Jri;;r:
on Arrgtmt 23,2016, tll'v{ filed a voluntnly pctition for ttre winding up of its business irrthe Gt'artrl cottt'l of lhe Cnyntrtt Istarrcls, which conrntr,,"rJ oii"n.rio,, rryl".i lr-io
I'ltrtinum Pcu'tnerc valua Arbitroge Ftnrcl L.p. (ln o.fltcial t iqiiitiui,tnl,cnuse No. FSDl3l of 20l6,Irt tlte Financialservices Division of tlricrnncl iourrortn" Cayrnnn l*ln,ia*(llte "Cnynmn Liquidnlion ltroceeding').

'l'he cotrrl itt the Cnynran Liquirlaliolt I'roceectirrg initinlly appointed ChListophel llarnelt
Kerlrtcdy nntl Matilrcrv Jnrnes wriglrt as joint Jrfiriat riq.iiir"roi* of ppvA. Mnnherv
Jar[cs Wriglrt sttbscqttcrttly tcsigrrctl lris position ns joint om.ini liquiaator of ppVA a'd
-w-ns 

rcplncccl by ftrrtlrct cortrl oxlcr in ihe Cnyrnuir l-iquidntiotr iroceeclirrg Uy furu,ri,i
Nicholus Jolrrr l'r.ott.

on.Octobel lS, 20l6,.thc ltPVrtr filecln petition fbr rccognition of n foreign procee4ilg
ruxlcl chapter l5 of llre tJ.ll. Bnrrknrplcy code, conrnroi.irlg n,,-nriiorr stllcit itn,t,ii,i,:i
Parlners Vctltrc lrbitragc l'\md 1..P., Cnsc Nunrber': l6-l29i.j-scc, in the'Urritecl Stnte.s
llarrkruplcy cottrl for llrc Southern Dislrict of New York (tlre "Cftopior l5 lrr.occeding,).

ott Novctttt:cr ll'2016, lltc Tntstcc nnrl lltc originnl JoLs entercd inlo n telcr agreerucnl
providirtg, alllollg, ollte.r things,lhnt (i) ttrc Trustcc would nor oplnse ppVA's piriCo,, iii
lhe chnpter I 5 ploceedirrg aud (ii) the JoL.s ngreed to litigarion bf tlrc 'lruslce,s clninr.s irr
llrc Advetsnry Pxrccctlitrg before the U.ti tlorikruptcy oriurt for tlrc .Sourhenr District of'rcxAs, (iii) lhe JoLs agreerl to suppolt adnrission'of n clnirl rry il" '1.ustcc i, the
Caylttan Liquidolion Ptuccctlitrg itt ntt nrrroun( equnl lo whntever nru,r.y ju<lglurt wns
etttctctl irt llte Advcrsnry l)roccccling, nrtd (iv) lhc'l'rrrstce agrcc<l ,roi to ,*.aute on any
.itrdgruent cnlcrecl irr lhc Advclsnrylloceedirig nbsout t"uv"-oicouri in tlrc cl,opr", i3
l'urccctlirrg nnrl ttre Onyrnm t,iquidltiolr l)rrrccJtling.

On Novcrttbet 23,20l6,lltc cottrl jtt lhc Chnlltcr l5 Procecrlirrg cutcrcrl nn orrler grnllilg
l'l)vA's petiliolr for recogrtitiott of llrc cnynrirrr l,irlrrklalion trro.eeaitig as n foreign lrairr
lror:ccdiug (lltc "Rccogttitiott Orrler"). 'l:he Rccogrrition older stnyci lirignriol"ngniirsi
l'l'VA, irrcluding thc Advclsnt.y prucccding.

7Jilr6.t
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16. On tVarch 15,2,Ol7,lhs court in the Clrnpter t.i Pr.ocec<lilrg errtcretl nn orrler pnrlirrlly
lifting lhc slny irttPosctl bylhe Recogrritioir oxlel for.rlr.li,itirea p,,,r^*-oirle,oiitriog
tlte 'frustec lo Inoccc(l rvith reclucirrg lris clnirns ntni,rrt ptrVA ln tlrc htlvosary
Ptooccdittg lo jtrdgntenl, but prohibiting the 'l'rusrcc's lxccution o,r u,iy -i,"riiu.ign,rnr
nbsettt lenve ol' courl in thc clrnptci l5 Pr'<rccqling nu,l rr* Cny,i,o,i'-i,iffinrion
Procccdirrg.

17' orr Jrrly 2l,2017,llte cottrt itr tlre Cnynran Liquiclation prnceecling errtererl nn order.perrtriltirtg thc 'lirtslcc to ptnceerl witir lris cla'irls against ppVA in llre A4ver.sary
Proccc<ling.

l8' ott Dccctnbct 12,2017,llle Trtlsles file<l n Motion for Defnult Jrrdgurent (tle,,Defnulr
Motiott") ngnittst PPVA and Itl'}vABE in the A<lvcrsnry procccdin[. Thc Tlustee has
agreccl lo exlertclPPVA's <leadlirre to leslmrrcl to the Defairlr Motiorr rilorninrriii, idrg.

-- 
"^,,^].1t^:tnel'to 

flvoid llte cosl, cxpen$c, nrrtl unccrtainty of lirigatiol, thc par.ties hcreby ng'cc
as roilows:

Agrcclrrolrt of tho prrrlics

Itt consi<let'nlion of lltc agrectttclrls nnd aclions sel for.lh iu the rccitnls oncl thc mutual
covettants set folth hetein, lhc 

-r'ecei;l 
arrd sufficiency of which rhe pnflies uacl ii"i*by

ncknorvlc<lge, the Partics sglcc Rs follows:

l. I\{rdiflonrlo'og n'd Non-oppositio' ro, Defnrrrt Motro',

l' l' Withi[ five (5) dnys of thc Cnynmrt Court Approval Date (ns hercinaftcr'4efipecl),
lhe 'fittslee shall filc a .sttpplcment to thc Delirult tvtorloristniiiiJ iir.r thc Trustee nnrends an<l
restolcs the Dofoult Motiort insofnr ns it secksjudgnurt rrgnin.rt pFvir ro tirrrit tle nnrouni uf th.jtrtlgrrrcrrl sotrghl agninst PltvA to us $15,33i,6i2:)l (lli",,Agrecrl'Judgnreu Alrorirri;'j, [.r.aoll thc 'l'ruslce's claittl 

- 
lor rccovcry of thc Dircct liPVn ii.nnsfer i-ihe 

.,Motlificrl 'pcfnulr
Motion"). Ths Modifietl Dcfnult Moliorr rvill continue ro scck n jr,ilgnrcnr ngainst ppVABti brlhc ftrll attlotllll of thc 'l'ruslee's clninrs ngainst PPVARE ns sct 

"forti 
irr rnJrrirstcr'* tii,igiunr

Cbnrplnint in lhe Advctsnty Proccerling, nrxl yil] !r rvithout gr,";i',ii." to tlrc'finste"t iili,t to
furrurrc n<ldltionnl clnlrrrs in exccss of lhc AgLec<l Jrr<lgnrcnl Arnourit,

l'2' 'l'hc JOLs trntl PPVA ngrcc not to oppose, un<l rrol lo ctusc ol induce lrpVAI]}.) or
nny olhel pnl'ly lo oppo.se, (i) thc Morlifiecl Defnuli 

'lr4oriorr 
or (ii) thc ortry nud scvernlce by (lrc

cottl't ilt llto Advelsary Procecding of n judgnrenl tlrnt is corrsisrcrir ruirtr rh" r"lirf ,cqucsrcilli, rr,c
Modilie<l Defuull lvlotion nnd llrrt nwnids rironetary lclicf ngnirrsr pl'vR in n,, on,o,i,it iio i,.nt.,lhnrr the Agreed Judgrucnl Antounl.

l'3' 'lhe JOLs nntl PPVA ngl'ec rlot lo apllcal, ctlllnterally a(tnck, or other.rvisc seek toset.nside oll nlly bnsis, nttrl nol lo cnuse or indirce PPVABD or nuy oitr.r lroriy ru *pprnr,
collnterally atlack, or olltcnvisc seck to sct tsirle oir ury busis, irr aiiy'jurisdiciiuu, ouy i't'etirutrjrrdgnrent cttlet'ed by lhe cottrt itt llte Advclsnry Ploccerlirrg itrnr is'corrs;stert with t5e rclief
tcquestecl irl lhe Modified Dcfault Motiotr nrrd tlrnt rlocs nolaia,cl rr,onetary relief agnilst lr'pVAilt excess of the Agrec<l Jrr<lgrnertt Atttoutrl, provitlerl, trorvcver,, rtrnr ppVA resetv€s fol itsclf and

7Jl I t6.t
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any relovnltt strbsidialies nsirle lionr l'l'VABE lhe riglrt to dcfcucl agaiust lhe ctnims otSer t6arr
the Agreed Jtttlgurctrt Attrount thnt is the subject of ihe Morlifiecl n"ofnult uorio,r ou oiiy-rr*r,
ollrcr llrnrr tlrose cxpr.essly pr.eclutlcrl lly lraragiaph 2.1 her.eof.

2. Preset'vnllotr of tltc Truslcct.s Rcnrnlnirrg Clnlnrs nrul IrPVA's Dcfcrrccs Ther.elo.

2,1. 't'he JOLs and PPVI\ agree thal, in lhe event the cour.t irr lfie A4vcrsary
Proceedirrg.ctttel's fl pal'lial dclhult jurlgrnint ar l€qrrcste(lin rhe lvloclified Default rt,1orioti,iil rt,,
Trttslee slrnll be ftee lo l)ulsuc ntty nrrd all clainrs asserterl ngainst lrl)VA irr r1c'nusrce;s Ci,tii,rat
Corttplaint in thc Advct'sttry Proceeding olhcr llrarr the cla'irrr for recovcly of the Direct piVA
Tratrslbr'(thc "Rclaittcd 'l'ruslee Claims;'), aml (ii) the JOLs nlcl PPVA sSall not atg'e, or c.use
or itxlttce atty ollter Pnrty to argue, in any 

'fiiture 
proccc<lilrgs, whether. i1 tli A<lvcrsnry

Pnrceetlirtg ot' otherwise, irt. atry jurisdidion, thnt rhc cntry of a liritinl ,l.fnult Judgnrent o,i lr*
thau nll of lhe Trtrstee's clnitns agninst PPVA prechtdes tl-re Tlustce's continueil a.icrtio' oI thc
Itetained Ttrtstcc Clnirns fbl atty rcason, inclriding bul not linriterl to on the bnsis of clnirn or.
issttc plcclusion ot.utry sinrilar doctrjne.

2,2' lSxcept as exptcssly plovi<led in Sectiou 2,1 lrorco{, PPVA reserves nnrl retains for
itself fln<l ilny subsidiary cntity olhel than PPVAlrlt any nrrrl all clefenses to aly lktnined Trrrstee
Clniurs,

3. LlllgntionofRctallrcrl'l'rrrstccClnlnrs,

3,1. The JOLs ngtte to cntne ITPVA lo file arr an$wet to or urotion lo rlisnriss the
Rclaincd Trttstee Clnilrrs ilr the Aclversnry Proccedirg on or before the earlier.of (i) Fcblrnry l,
2019 and (ii) tlrirty (30) tlnys fbllorving the JoLs' firsi rrraterial dollar. r,ecovery forlihe bencfrt of
PPVA ttttscctrrctl ctctlilots (lhe Pnrlics urxlerstnrrcl arr<l agrcc tlral, as userl in ittir lrnrogt,nptr, itr.
pht'ase 'lttatet'inl dollar recovery" shall nrenn ony tc"ou".y in excess of $500,00d), Tl,,l jbl,
will itttbrrn the'frttstee wilhin lhtee (3) lrusirress <lays of tire first sucS runteriai 4oilor.rccovery.
The Truslec shall lot s99k n dcfnult judgnrerrt on the Rctained Trtmtec Clainrs so long as rlie
JoLs cause Pl'vA to file alr An$wer lo or ruotion to rlisnrlss lhose clainrs on or bciore lhe
dcndline specified in this parngrnph,

3,2, 'lhc 'l'r'rrstec ngrces lhat he will scck no discovery fi.onr PPVA in thc A4vcr.snry
Procee<ling ott or bcfore lhe dntc tlte cour'l in tlrc Aclvcrsary Prociccling enlcrs an orclcr clisposing
of thc Modificd Default Molion, Itt lltc cvcnt thot the couit irr the Advlrsnry proceerling ,irt",* u
default jttclgrtterrl consistettt with llre Moclified Default Motiorr, nll urnttsrs ,.il4i;tg l; rl,.
Retnirred Cldnts, inclrrdirrg cliscovcly, shnll be stayccl li'onr thc ilte of cntr.y of sucli 4efault
jtrdgrrreut unlil PPVA's deadtiue lo filc nrr nnswer or nrotion lo clisnriss conceriring ttre l(etained
Clnirtrs specified in ltnrngrnplt 3.1 hcrcof. Notlring hereirr shall pr.cclude thel'rusrcc fi.onr
seeking discovety irt tltc Advercary Proceerling tionr mry person oi'entity rclating to (i) niry
claittts ptcsclttly ot lretenftct' nsselle<l in lhe Aclversary l,rocee4ing agnilst nuy part; otherl tira'
PPVA, (ii) nny ittlcrventiott in the Advct'.sru'y Plocee<ling filerl liy ilLcrlit Suissc or.o',y orh".
Patly, or (iii) thc Trttstcc's pursult of rclief pcrnrittcd rrn<ier lrnr.uginph 4, I hcrcof, 6 t1! cvcnt
tltnt tlrc l'rtrsice l)ttt'suc.s arty rlisr:ovo'y irr thc Adversnry trloccciiing nl rrny tinrc, ppVA slrall
Itave lhe right to lxllicipate itr nrty suclr discovcly, irrclirdirrg any <lipositiolts tttc Tn6tcg rlny
lake pt'ior to PPVA's Bnswcl dalc irr llrc Adversnry Ploceeiiing. frtVn t?scrves lhe right lo

7llil6.r
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object lo thc adurissibilily of atty tloounraltnl'y ol teslirnoninl eviclcnce discovorecl befor.e
PPVA's onswel tlnte itt the. Advet'sRly Procee<lirrg on flny basis, provided howcvor,, ifi.r ppVa
shall uot obiect to thc adrnissibility of depositioritestirrroly o1ili" glourxl thnt il rvqs obtaincl
prior to PPVA's allswcr <late in lhc A<lversnry Procceclirrg lifurttrcr rcstirnony of the <lelrolrent is
tunvailable (inclrrdirrg bttl rtot lirrrited to thc rleponerrt'slefusal to tcstify on fintt A'ierxlnren(
grountls) tbllo.wing PPVA's Bllswer dnte irr thc Aclversnry ltrocecding, ppVA reserve$ the right
lo-seek lo retle;lose ntty witness cleposctl lly ltrc Tlustee pr.ior lo lipvA's gr1gwet date in the
Advct'snfy Procee<lirtg, and lhc Tnritee shnli not opposc nrry effort by plrVA to leaellosc arry
suoh wiluess afler thc nlrswer <lato,

3,3 Nothing ltelcin is intende<l lo rnodify the riglrts arrcl defcrrses or objcctiol of thc'lirslee, thc JoLs, oL PPVA, irrohxling but rrot liniitccl to ppvA's defenses to .ii*".""ry lor.a
ttpott tlrc atttotttntic slay in clfect in lhe Unitecl Stnles ancl in Caynran, iu rcspect of <liscovery in
cottnection with any lcgol proccerlirrg othel thnn tlro Aclversary l;rocec<ling or auy otli., *,tio,, i,,
whiclr any of the l(etlinerl Clainrs are asserlcd.

3,4 Nolhirrg hcrejn tt'oives, rclinquisltes, or prejuclices the Tnrstcc's riglrl lo clnllenge
oll flny basis any lien, possessoty ot'owne$lrip interest, or:nny othel rights clainrJrt Uy arry pnrry,
inclrrdirrg lrttt nol llrrrite<l to Credit Suisse, relntirrg to thc Selrior Securc4 Notes.

4, Norr-Objectiorr to Roliof (louccruilrg Scnlor Socur.crl Notcs nnrl Blnclt Iiltr Litignlion
Trust Assols,

4,1' Tlre JoLs and PPVA Rgl'ee not to oppose, or to causc or inrluce any ot6er pcrsol
lo. oppoltc, arty fclief llrc Trttslce rttny harcnflcl scek in arry conrt and/or ngnirist nny pcrson
tclnting lo llte Sertior Sccrrrccl.Notcs irr tltc pos.scssion nntl coritrnl of Crerlit Sui-ssc, in"f i'nf;i,e lrutllol lillliled lo irtjunclivc telief ngnirrst Depository Trust Colrpany and/or D'elnrvore 'l:ir*t
Conqratty,.so a$ to;rterrettt ths (lisllibution of furr<ls fi<lrn the 'li'ust clircctly or i16irrectl1,1o,lfo1.
llre beilefit of PPVA, Credit suisse, auy succes$or-in-interest to creilit s,rirr, 

-,'i,riy 
t ttrcr

Plntintrnr eutily, or any psl$ol asserting nrry intercst in any Senior Sccur.ed Notcs by, tSroul6 or
oll nccolrnt of Senior Secttred Notes cut't'crttly or prcviousty held by PIIVA or any otiier plnt]irunr
entity llrat{r'e irr lhe posscssion nrrcl corrllol ot'Crcdit Suissl or nny *u"roror-in-interesl to Creclit
Sttisse. The JoLs ntxl PPVA lcllltscnt lhat to the best of thcir, knowleclgc, nll Serrior Securecl
Notss nre ilt the possession nrtd corrlrol of Credit Suisse, Thc .f ols un,ilipvA ogr.r iti.i rt,.
prttsttit of atty aclion by the Tntstee lo preverrt <lisllibutions as clcscribcd in this pningrapS slnll
not corr.slitute execution or allaohnrenl of assels of plrVA.

4,2. Wilh the,solc.cxccPtiott ttf lhe Sonior Secure<lNotes <lescribed in pnraglqr6 4.1
nttd lhe plospcclivc nc(iotts by lhc'lirntee desoribcd in pnlagrqrh 4.1 conccrnilg aisirlbirtions
fiont llrc 'l't'ttst ott ilccolltrt of Setrior Sccured Notes, arrtlTol iry'clnirrr llre hol4er ol lhc S'rior
S.ccut'ctl Notes nuy havc upolt any porlion of thc nsscls of the 'll:ust, uothing hercin colstir,,t"r ot
shorrld bc cottslnte<l to constilute n waiver of thc Clrtptcr.t5 proceerliig stny, rioi:nyinon
Liquidnlion Proceeding sloy ol a consclrl by I'llVA or the .lOLs to r5c'liusf,e 's exccutiolri,pon
or allnchtttcttl of any n$scls ol'l)r'opst{y of I)I'VA or any of ils affiliales or,subsicliar.ies othor liran
PPVAIIE. t'egnrtlless of wlrcrc srrch ossets ol'prol)erly irmy tre localecl nntl rcgar,tllcss of w6o lray
plcscntly ltttvc llossessiotr of suclt flssels or property, nnd lhc stnys ngninsl cxccutiou or.

?.r il 16. I
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nllaclrrneut imposed in the
otherwiso be in full effcct.

caynrnrr Liquitlation Prooeedings ancr chnpter l5 proceetlings shnll

4.3. Apn( fionr the relief specifie<l in Scclions 4,1 hereof, thc Tnrslee strnll rrot seek
any clllcl'Bctlcy iiljrructlve relicf or olher' 1n'ovisiounl relief ngairmt IrlrVA or olhelwlse seek to
executc ott or.qciz.c asscts.of II'VA or nny PPVA subsidiary (Jther tlrarr ppVABli) otli;; ri;, ountolion lo llte cottt't in lhc chnptcr l5 Plocccdlrrg or tlie'courl in ttr" cnyiini'ir,il,,i,inri"u
l)roceecling,

5. Clnllrs Allorvnlrcc.

5'l' The JoLs stiprrlnte Rtxl agtee lhal lhe Tnrstee shall hnve nn a<lmifierl ulsecurcrl
credilof clnitn irr llte rtnrourtt of tlte Agleal Judgnrent Anrount irr the cny'rnn t,ittii4ntiorr
P.rocecding in corrnection with rhe Modified Uefniitr Motion, Rnd such adrn'ltted clninr of the
lirtstee shall be Eeaaed pati pctlnr rvilh the clnirns of siurilarly ,ituot",l unsecurecl crcclitor.s unrlel
Coynmr lslancls lnw,

5.2' Thc JoLs artd PI'VA ngt'cc tltnl, in lhe cvent thnt n finnljrrlgnrent in lhc'liustee's
fnvor on the l(etained Trustce Clainri is issuerj in thc A<lversar.y ptocccdiug nxl is no longcr,
subject to further npPeal, the JoLs shall irnrtrc<lintely ndrnit thc fuli nnrcunt oritrnt firrnljutlgrnelt
as 0n unseqlred ctcclitot'cloiltt of the liustcc in tlrc.Ctyrunu Liquirlntion procce<lirrg, nitii-n,,y
sttclr nclrtti(tccl cloirlr of the 'I'trtstce slrall be trcntcrl piri pas.niwitlr tho clninrs of'si'rilnrly
.silrratcd unsecurccl crctlitors rrn<lcr Cnyrnan Islnn<ls lnw.

.5.3' The lirrstee lluy seek post-liquiclntiorr irrlerest on the cllinrs specificcl in Sectiolrs
5, I and 5.2 hcrcof to the extent pcrnriited under Caymon lnw.

9' Coutt Allpt'ovnl, Apart li'ont lltc paflies' obligations.specifierl in tlre rcmairrder of this
Seclion 6, lhis Agreernertt is condilionnl in its entirety riporr the court in tfr" Cnyliarr iiquiilariol
Proccctling grnrtthrg ag o{91 snnctloning the Jot,s; t)orvcl lo cltcr illo rrrii nereeiri"iii frr,"
"Sttnction .Oxlet"'). Thc JOLs antl PI'VA agrcc lo innke an npplicnrion to t6e court i1'ths
Caynmrt Liqrrklation l'toccc<littg for the Snnoitjn Orcler not lnrer tlinrr tcp (t0) business 4oys nllcr
llre Effcctivo Dnts axl lo lnkc all strch rtctiorrs rs flrs rsnsorrnbly praclicnblc lo rnrxirliz.c llrc
likelilrood lhat lhe Snnctiott c)r'der is grnntetl. Without linriration of llre foregoing, the JoLs,
PPVA' ancltlte Trttslcc ngrrc nol to objecl to, ol'to cousc or lrrclrrce any olher p-nttyio ot;.ri to,
the applicaliort for tltc Snnctiott Oldet'. The iar" on which thc court it; rhe Cayrnrrrr iiqui,f.iio,
Plocee<ling scals lhc Satrclion ordcr is referenced lrereirr ns lhc Caymau Court Appmuuf bni".'

7: Cotrntcrpnt'ls. 'l'his Agreerttcnl nrny be cxecule<l irr rnultillle cosulelparls, nrrcl un
elcctt'ottic or fncsinrile copy of a sigttnture lielcto shnll hnve llre sarrie forcc orul effect ns nrr
original signnture.

8. Mct'gct' nntl Wrtivct' of Rclinttcc. 'Ihc pallics rcknowledge ancl agree thnt this
Agrccttlettl cotllnitm tltc ctrtirc agreclllcnt bctrvecil the'l'r'ustcc, thc Jol,s on behalf-of thelnselvqs
nrtcl Pl)VA, artrl lltal tlris Agreenlcttl sul)cl',sc(lcs all plior rcprur"ntntions, wnrrnnlies nnrl
n8rccllrellls, wltelhcl writtctt ot ottrl, rcgnrlin11 the srib.iect uratter o(, or relating to tiris
Agrcelttcttt. Tlrc Pnrtics ltnve cnlctcd inlo lhis A[r'cemcnl ticcly nncl rryithout cluress aft"cr lnvilrg
cottsultctl willt pro&ssiottals ol'tltcir choicc. Ench Pnrty exyrrrssly warmnls nnrl roprcscnls llmt

7J I I t6.l
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tto lxontise ot ltglE€lneul tlral is nor exprcssccl in llris Aglecrncrrl lras lrccu rrrntlc ro sucS pa'ly *snn ittdttcettrctlt to cxecute this Agrcenrenl.nrxl. rrrar.sucrr rlor.f is not rclying u,on arry srrchslnterttertl or tcptusenlnliott of arty r)erson othcl lhnrr ,rrtr .*riilirly shrc(l i1 this Agrcc're't. lrretttcring irrlo lhis Agreetttctrl, thi linrties cnch cxpressriai."i.i,it ,ir1l waivc nny rclinrrcc o, s'ywrillcn ot'oral tepleselttaliotts, olltcr lharr rlrose cx;lressly .st{te(l herci,. ,l.trc 
l)nr.lies furlhert'cpre'settl that llrcir respeclive cortttsel lrnve rend nnd eiploincil to cnch of them lle enlirecorltctlts of this Agteetttcttt ns well as its legal .our*q,irit.i, 'rhis rurrry", on,i'wo'iu",. orRclinnce clnttsc is rol a boilerplale provisio'n,il t,o, t; il;;#rnlly rrogotintc4 by r1e parties,

9' l'ttt'thcr Acts' Ench rnlty shnll clo nnd pclfornq or slnll cnuse to be dolc nn4 pcr.fo'nc4,all srrch lillllter acts attrl cleecls, an(l slrnll executc, tl"ir".r,'i,rr, ou,r recorrl all such ollrcrngtcentettls, ccrlificntes, ittslntntenls att<l cloournenls, Rs auolher ltafly umy reasolably request irroltler ltt cnrry ottl lltc itttottt axl nccurrrlllislr tlrc rrr,rtrorl."or tl,i* Agrcclrerrt arr4 tleco'sur,rrntiorr of the t'nrrsactiors coure'rplntc<l herci'.

l0' Noticc'r' All rtoliccv, rcqllest$, clnirtts' tlcnrrurcls nrrrl or6q' cogrpllricnliorrs pcurri*cd ortequilc<l ltcrcttltdet'slrnll be itr ivriting nrrd scnr by email lud eiilrcr ;rcruorral <lelivcry, rcgulRr,tttnil' or rcgistcrccl or ccrlilied rltrril, inst clnss ;los(nge llrclxricl, rcturrr r.eccipl rc<lrcslcrl, to llcatltltcss spccifiecl bclowlbr urclt l'arly ol such orhcr"ftrriu'c nrkh'ri, n",,,oy bc spcci{ietl by rrnyParly by lloticc lo lhc olltcr Pnrtics, Any srrclr rroticc slrnll r," ii*.rn"r to lravc becrr giveu lhree(3) tlnys ttftcr trtttillrtg lf serrt by lcgistcrc<l or cclrifierl urnir u,' iipou nrtuor receipr lirr.n'y otScrnrelhotl of tlolivery:

'l'hc 'li'ustee, c/o crnig snry.scr,, Jcff,lr9lrs,1;5r Jusrirr waggoner, snryser Knprnn nrxrVcselkr, L,l.l,, ?00l.ouisinrur Shcct,.Suitc 1:00, f.ro,i*toii,'i"*u, 77002,713-z2l-2300,
c.srnyser@sk v.corn, 

.l ;lol ls@sk v.col r, .i ruog go,r"r.@*f."."o,* 
-

'lhe JoLs ttttd/or PPvn, c/o/ Wanen Gluck, Flotlnnd & KuigSt, LLp, 3j Wcst j2'4
srrect, l2trr r;roor, Nerv yolk, Ny r00r9 ztz-sn-lino, worrr,,.crrrck(rlhkraw.conr,

ll' No Athnissio[, Ncithel tltis Agteoruent nor anything containecl in il shall be traated irr

:lti fffi:' 
as ntt atlntissio' bv nrty l'nt'tv horcto of any riorriiity o,: wr.onsdoint byiil'pily ,,.

12' colrst'uctiorr. Trrc prurar srrail i'crurro {rrc singurar an<r vice vcrsa,

13' scvcrnbilily' lf any ;Iovisiott of this Agrcenrcut is dctcnllinc(l by n courr of co'r'cteutjtrris<lictioil l0 be ttttlnwliri or urrenforccnblc, thcn.such proui*ioii ,r,nll be sever.ecl fio'r thisAgrcetttctll, ilrrtl llte tcttttlitttlcr of lhc Agrccrrrcnt slrull ,.rn,ii,, i,, ri,ti-ro,." nn<l eflbcl 
'rxl 

s'*ll becnlbrcctl ns closely itl trccortlttttce rvitlitlrc lhllies'i,rrr,rr,ir r*rrressca irr tlw langurrge of l6isAglecrrrcut ns perrrrit(ccl by ltw.

l4' No wrtivor" N<l llrovisiort ol'lhis Agrccnrent nrny be wnive<|, rtrorlilicrl, or nrue'<lcrlcxccpl by n wrillctt n8lselllcllt exccutc<l by nlllnrries hererJ, No brracl, of nrry provision he'cofcntt bc wnive<l uttlcss doltc itt rvrilirtg. wnivcr of nny o,r, bi"orl, rrioii',,or be deernerl a rvniver ofally ollrcr brench of llrc sarnc or olho.provisions heLcof.

73ilt0.t
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ls' Hcndlngs. 'l'he.lrondiugs on pntagtqllrs of tlris Agrcclncnl arc hr convodelcc olly, nn4shall hnvc no cffect on the tcuns of tiris igrcernenr; the rcxt oirii.li.t"grnplx alone stotes thosclernts.

16' Arrthorlly. tinch of thc utxlersignccl irxlivi<hrnls executing this Ageemc4t on behnlf of aParty to this Agrccmonl teprcscttls nntiwrrnmts that such irt tiviirni-is nuthorizod to ontor intornd cxecute llrl.s Agrccntcnt on behnlf of such Party n".t ttrni riii" nlli".nr",,r shall bc bilrling onnnd enforcenble ngninst llro pnrties,

IREMAINDER oF l,AoEIN'IDNTIONALLY BLANKI stcNA'r.uRF: pAcE Followsl

?Jnt6.t
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EXHIBIT B
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IN THE GRAND COURT OFTHE CAYTUIAN ISLANDS

FINANGIAL SERVICES DIVISION

tN GHAMBERS 
GAUSE NO: FSD 131 of 20iO (NASI

BEFORE THE HONOURABLE MR. JUSTICE NICHOLAS A. SEGAL

lN THE MATTER OF THE COMPAN|ES LAW (20{6 REV|S|ON)

AND lN THE MATTER OF THE EXEmPTED LrMrrED PARTNERSH|P LAW (aOI4REV!SION)

AND lN THE MATTER OF PLATINUM PARTNERS VALUE ARBTTRAGE FUND L.p. (tN oFFtctAL
LTQUIDATTON)

ORDER

UPON reading the application of Mr. Martin Trolt and Mr. Christopher Kennedy both of RHSW
(Cayman) Limited, Windward 1, Regatta Office Park, P.O. Box 897, Grand Cayman, KY1-1103,

Cayman lslands, the joint officlal llquldators (the "JOLs') of Platinum Partners Value Arbitrage Fund

L.P. (the "Master Fund") made by letter dated 27 March 2018 (the "Appllcaflon")

AND UPON reading the Application and its endosures

AND UPON the Liquidation Committee of the Master Fund consenting to the

AND UPON the application having been dealt with on the papera

IT IS ORDERED THAT:

The JOLs shall have the power to enter into the Settlement Agreement dated 13

March 2018 refened to in the Application.

The costs of and incidental to this application shall be paid out of the assets of the

Master Fund as an expense of the official liquidation.

Thls Order ls flled by Collac Crlll, Attomcyo-rt-Law for and on behalf ol thc Jolnt Ofrclal Llquldalors ol Plollnum Padnero
Valuc Arbltrage Fund L.P. (]n Oftldal thuldatlon) horoln, whoBe addross for sorylco ir lhat of their sald Altomeyq 2!

Floor , Wllorv House, Crlcket Square, PO Box 709, Grend Csymen, KY1-i107, Cayman lslands

1

2.

1
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The Application and the eupporting documente enclosed with lt shallbe sealed for
a period of twelve months from the date of thls order.

DATED this 5 day of July 2018

FILED tnir4l"v of July 2018

4&

3.

The Honourable Mr. Nlcholag A. Segal
Judge of lhe Grand Coud

by Crfll,
Value Alblrage Fund L,P. (ln Ofrlclal

on
helein, whose addlcar for scruhe b thal oflhelr cald Allorneye, 2d

Floor, Wllow HouEe. Crld<et Box 709, Grend Ceyman. KY1-l1 07. Cayman lelandr

2
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