
I-INITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE PLATINUM-BEECHWOOD LITIGATION Master Docket No. 1 : I 8-cv-06658-JSR

MARTIN TROTT and CHRISTOPER SMITH,
as Joint Offrcial Liquidators and
Foreign Representatives of
PLATINUM PARTNERS VALUE ARBITRAGE
FUND L.P. (in Official Liquidation) and
PLATINUM PARTNERS VALUE ARBITRAGE
FUND L.P. (in Official Liquidation),

Case No. 1 : 1 8-cv-10936-JSR

Plaintiffs,

PLATINUM MANAGEMENT (NY) LLC,
et al.,

Defendants

REPLY DECLARATION OF DONALD H. CHASE IN FURTHER SUPPORT OF THE
HUBERFELD FAMILY FOUNDATION,INC.'S MOTION TO DISMISS

THE FIRST AMENDED COMPLAINT

I, Donald H. Chase, declare as follows:

1. I am a member of Morrison Cohen LLP, counsel for defendant Huberfeld Family

Foundation, Inc. (the "Foundation") in the above-captioned consolidated action. Unless

otherwise specified, I have personal knowledge of the facts set forth below.

2. I submit this declaration in further support of the Foundation's motion, pursuant

to Fed. R. Civ. P. l2(bx1) and (6), to dismiss the First Amended Complaint in the action styled

Martin Trott and Christopher Smith, as Joint Official Liquidators and Foreign Representatives

of Platinum Partners Value Arbitrage Fund L.P. (in Official Liquidation) v. Platinum

Management (NY) LLC, et al.,Case No. 18-cv-10936 (JSR).

-v-
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3. Attached hereto as Exhibit I is a true and correct copy of the Order of Dismissal

with Prejudice of Huberfeld Family Foundation Inc., filed in the action styled, Richard Schmidt,

Litigation Trustee vs. The Huberfeld Family Foundation Inc. and Twosons Corporation, Case

No. 18-03386 (Bankr. S.D. Tex.) (the "Order of Dismissal"). The Order of Dismissal is also

publicly available through the Official Court Electronic Document Filing System for the U.S.

Bankruptcy Court, Southern District of Texas.

4. In relevant part, the Order of Dismissal "dismiss[es] with prejudice all claims

against Defendant Huberfeld Family Foundation Inc. . . . Accordingly, the Court orders that all

of the Trustee's claims against Defendant Huberfeld Family Foundation Inc. are dismissed with

prejudice." (See Exhibit 1.)

5. Attached hereto as Exhibit 2 is a true and correct copy of Plaintiff s Supplement

to Motion for Entry of Default Judgment against, inter alia, PPVA (with exhibits), filed in the

action styled Richard Schmidt, Litigation Trustee v. Platinum Partners Value Arbitrage Fund

LP, et al., Case No. 16-AP-3237 (Bankr. S.D. Tex.) (the "Motion For Default Judgment Against

PPVA"). Exhibit 2 is also publicly available through the Official Court Electronic Document

Filing System for the U.S. Bankruptcy Court, Southern District of Texas.

6. Exhibit A to the Motion For Default Judgment Against PPVA contains a

o'Settlement Agreement" by and among Richard Schmidt, Trustee of the Black EIk Energy

Offshore Operations, LLC Litigation Trust, on the one hand, and PPVA, on the other hand . See

Exhibit 2 at 6. In relevant part, as part of the Settlement Agreement, Black Elk contended that

"PPVA was the recipient of fraudulently transferred funds of Black Elk totaling

US$15,332,672.97" (see Settlement Agreement, Recital fl 10), and PPVA agreed not to oppose

2
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Black Elk's Motion for Default Judgment Against PPVA for that amount (Settlement Agreement

flll l.l-1.2).

7. As set forth in the minute entry, filed under docket entry 120 on the docket for

Case No. I6-AP-3237, the Court granted the Motion For Default Judgment Against PPVA on

September 20,2018.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: February 15,2019

H. Chase

J
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Case 18-03386 Document 26-1 Filed in TXSB on 02/06/L9 page t of 1

I.NITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

Iu RE:

Blacr Ex Ennncy OprsHona
OppRartoNs, LLC

CnsE No, l5'34287 (MI)

Dgeron.

fu cHaRn ScHvtot, LnrcerroN TRUstee,

PLarx[IFF,

VS.

Cnepren I I

AoveRseny No. 4: l8-ep-03386
HuspRFeLo Fauny FoLrNpatroN INc. aNp
TwosoNs ConnoRertoN,

DrnnNpeuts.

ORDER OF DISMISSAL WITH PREJUDICE OF
HUBERFELD FAMILY FOI.INDATION INC.

Pending before the Court is the Motion of Plaintiff Richard Schmidt, Trustee for the

Black Elk Litigation Trust (the "Trustee") to dismiss with prejudice all claims against Defendant

Huberfeld Family Foundation Inc. The Court finds and holds that the Motion should be granted.

Accordingly, the Court orders that all of the Trustee's claims against Defendant Huberfeld

Family Foundation Inc. are dismissed with prejudice, The parties will bear their own attorney

fees, costs and expenses. Trustee's claims against all other Defendants remain pending.

SIGNED on L- V 2019,

U.S. BANKRUPTCY J MARVTN ISGUR

ENTERED

ozloalzotg
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

IN RB:

Blncr Elr ENBncv OnpsHoRe
OpBnanroNs, LLC

CnsBNo. 15-34287 (MI)

DnnroR.

RrcHeno ScHMIDT, LrrrcarroN TnusrEE,

PLArNrrrr,

VS.

AovsRsARy No. 4 : | 6- np -3237
Pllrmuu PaRrNBns Ver-ue Annrrnacp
Futrto LP, PLatnuu PaRrNsns CREorr
OppontuNltlgs Masren FuNo LP, PLatlNuu
PenrNsRs Lrquro OppoRruNrrns MasreR
FuNn LP, aNo PPVA Blecr Elr (Equrrv)
LLC,

DBpsNoeNrs.

PLAINTIFF'S SUPPLEMENT TO MOTION FOR ENTRY OF DEFAULT JUDGMENT

Pursuant to FRCP 55(bX2), made applicable to this adversary proceeding by Rule 7055

of the Federal Rules of Bankruptcy Procedure, Plaintiff Richard Schmidt, Trustee ("Trustee"),

files this Supplement to his Motion for Entry of Default and Default Judgment (Dkt. No. 94)

against Defendants Platinum Partners Value Arbitrage Fund LP ("PPVA") and PPVA Black Elk

(Equity) LLC ("PPVABE").

General Statement of Relief Sought

The Trustee seeks to modifu his Motion for Entry of Default Judgment against only one

of the two remaining Defendants in this adversary proceeding: PPVA. The Motion is based on

the approval by the Grand Court of Cayman Islands of a settlement between PPVA and the
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Trustee in which the Trustee agreed to limit the amount he sought by default judgment against

PPVA to $15,332,672.97, while preserving his right to litigate the Trustee's remaining claims

against PPVA at alater date. The Trustee maintains his remaining claims against PPVA for the

full amount set forth in the Trustee's Original Complaint and does not seek any modification

over the motion for default judgment against PPVABE.

Procedural Background

l. On December 12, 2017, the Trustee filed his original Motion for Default and for

Judgment against PPVA and PPVABE, seeking entry of a default judgment against each of them,

jointly and severally, for, among other things, recovery of $97,959,854.79 fraudulently

transferred from Debtor Black Elk Energy Offshore, LLC ("Black Elk").

2. PPVA is in official liquidation in a proceeding styled In re Platinum Partners

Value Arbitrage Fund L.P. (ln Official Liquidation), Cause No. FSD 131 of 2016, In the

Financial Services Division of the Grand Court of the Cayman Islands (the'oCayman Liquidation

Proceeding").

3. Effective March L3,2018, the Trustee and the Joint Official Liquidators of PPVA

appointed by the Court in the Cayman Liquidation Proceeding (the "JOLs") entered into a

settlement agreement (the "Settlement Agreement"), pursuant to which, among other things, (i)

the Trustee agreed to limit the relief he seeks through his Motion for Default Judgment against

PPVA to a request for entry of a money judgment in the amount of $15,332,672.97, (ii) the

Trustee retained his right to seek a default judgment against PPVABE for all relief asserted

against it, as originally requested in the Trustee's Motion, (iii) the Trustee reserved his right to

litigate his claims for additional relief against PPVA asserted in this adversary proceeding at a

later date, and (iv) the JOLs agreed not to cause PPVA or PPVABE to oppose entry of a default

2
780327.t
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judgment consistent with the Trustee's Motion as herein modified. A copy of the Settlement

Agreement is attached hereto as Exhibit A.

4. The Settlement Agreement was subject in its entirety to approval of the Court in

the Cayman Liquidation proceeding, which was granted on July 5, 2018. A copy of the Cayman

Court's approval order is attached as Exhibit B.

Modified Request for Entry of Default Judgment

5. Based on the foregoing, the Trustee hereby modifies his request for entry of a

default judgment as to PPVA such that the Trustee seeks entry of a default judgment against

PPVA in the amount of $15,332,672.97. The Trustee's request for entry of a default judgment

against PPVABE is in no way modified by this Supplement, and the Trustee expressly reserves

his right to seek additional relief against PPVA on his remaining claims.

Conclusion

For the foregoing reasons, the Trustee respectfully requests that the this Court enter

defaultjudgmentagainstPPvAasrequested herein and against PPVABE as requested in the

Trustee's original Motion, and grant the Trustee such other and further relief to which he may be

justly entitled.

Dated: September 17,2018

Respectfully submitted,

/s/ fvnin 1-rroo-

Svysen KeplaN & Veset-ra, L.L.P
Craig Smyser
Afforney-in-Charge
Texas Bar No. 18777575
Fed. Bar No. 848
csmyser@skv.com
700 Louisiana, Suite 2300
Houston, Texas 77002
713-221-2300
713-221-2320 (fax)

3
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,

Of Counsel:

SNayssn Kaplau & VBsBr-ra, L.L.P
Jeff Potts
Texas Bar No. 00784781
Fed. BarNo. 16504
Justin Waggoner
Texas Bar No. 24003122
Fed. Bar No. 23098
700 Louisiana, Suite 2300
Houston, Texas 77002
713-22t-2300
713-221-2320 (fax)
jpotts@skv.com
jwaggoner@skv.com

OrrNAoaus LLP
Matthew Okin
Texas Bar No. 00784695
Fed. Bar No. 15204
David Curry, Jr.
Texas Bar No. 24065107
Fed. Bar No. 975482
I 113 Vine St., Suite 201
Houston, Texas 77002
713-228-4100
888-865-21 18

mokin@okinadams.com
dcurry@okinadams.com

ATTORNEYS FOR TRUSTEE

CERTIF'ICATE OF SERVICE

I hereby certify that the foregoing motion was served on counsel for Defendants in
accordance with Rule 7005 of the Federal Rules of Bankruptcy Procedure on the lTth day of
September,2018.

/s/ Craio Smlser
Craig Smyser

4
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Settlclrorl Agr,conrcrrt

l'his Settlentcttt Agt'eentetrt (lhe "Agrcenrent") is entclecl irrto by anrl anrolrg the
tbllowilrg irrdivitltrnls antl entities (ench indivirlually a "Pru'ty" aud coll(rctively thc ,,lt1r[es"),
effective as of March 13,2018 (the "Effective Dale")t

Itichard Sclrmidt, I't'ustee (tltc "'liustee") ol'lhe lllack Elk Energy OffshoLe Opemtions,
LLC Litiga{ion'li.ust (the,,'li.ust,'),

and

Clrlistopher Barttett l(cnne<ly nncl Murtirr Nicholas John'fioil, Joirrt Official Liquidators
(tlte "JOLs") for Platirtutn Pat'trtet's Valrre ArbitLagc l\rnd, L,P, (norv irr offioial
liquirlation) ("PPVA").

Rccitnls

l. On Atrgtrsl I l, 2015, lltlcc petitioning creclitors filc<l an involurrtary barrkruptcy petition
againsl lllack Dlk Energy Offshore Operations, LL,C ("lllnok Elk') uncler.Chapier Z of
'l'itle I I of the Unitcd States Code irr an actiou styled }r re Rlack EIk Energ,t'A!fthore
Operulion,r, LI'C, Case No. t5-34287, in lhc Unite<l States Bnrrkt,uptr:y Coirrt 

'ior. 
the

Sontlrel'n Dislrict of 'lbxas (lhe ,,llanknrlltcy 
Case,').

2. Ou Septenrbel l, 2015, tlte cour( errlereclan order on Black Blk's rnotion converting the
Bnnkrrrptcy Case into n voluntrty cnse turrlcl Chnllter I I of the Batrknrptcy Code.

3' On JanuaLy l5;?919t PfVA filed a proof of claim in the Baukluptcy Case base<lu1nn its
owtrersltip af 13.'15% tslnck lilk Secon<l Lien Notcs in arr nggrcgate pLincipnl nnrount of
US$22,622,A00,00 (the "Senior. Sccured Notes').

4. Ott Jttnc 20,2016, Blaok Elk filcd its'llrird Arnerxlccl Plan of Liquiclatiou un<ler Chapter
I I of the Barrk*rptcy corle (thc "plan") in the Rn'kruptcy case.

5. Ott July 14,2.016, the cout't entered an orclcr in the llankruptcy Case corrlinning the plan
rurrdel chnp{el I I of the l}ankLuptcy coclc (thc "confir'mation br.der"'),

6. Attrottg othel'things,lhe Plan plovided fol the estnblishurerrt of llre'li,usl, to rvhich Black
Elk'.s clairtts agninst lll'}VA attcl other entities opcrating under the umbrclla platirrunr
Pnrtrrers wcre transfer.recl,

7. Pttt'sttant to tlte Platt, Il,ichnrd Sclrnriclt was cluly allpoirrtcrlas'l'rrrstcc of lhe'l'r.ust,

8. On Oetobcr 26, 2016 lhe 'lrustee filcd an Original Corngrlaint nnd Applicarion for
Btnergenoy ltclief itt ntt nclvct'snry proceeding in the Banknrpicy Case assigrrccl Case No.
I 6-373? (thc "Aclversary procee<ling").

9' 'fhe Defendattts itt lltc Advelsaty I'r'occerling inclu<led PpVA ancl ppVA Illnck Elk
(lSquity) LLc ("PpvABE ), and rno orher Platirrurn-nffiriarecl entities.

7lr r t6.t

Case 1:18-cv-10936-JSR   Document 233-2   Filed 02/15/19   Page 7 of 18



Case l-6-03237 Document Lt7-L Filed in TXSB on OglLTlLB Page 3 of 10

t0.

1t

12,

13.

l4

l5

'I'lte Trustee asserts slaints againsl PI'VA arrd PPVABE in the Aclversnry procee4ilg for,
anlong other lhirrgs, recovery of frnurltrlent convcyallces, avoi<lancc of prefe,'Jutioi
paytttents, eqtritable sttbot'dinnlion of clainrs these eniities lrnve rrracle in ttre itnukruptcy
_Case, 

atxl alter ego, whereby tltc 'flrrstee clairns PPVA, PPVABE nrrcl the oiher.
Dcfelxlanls ate jointly and severally liable for all of Illack Elk's outstarxlilg, urrgrai<i
claittls, which, based ott lrtnofs of olainr filed in the Bnnkr,uptcy Casc, prcsentiy exceecl
$100 nrillion. 'l'lte Tlttslee Itlso cotrlcncls, arrrong other thingsl(iippVA was theiecipierrt
of fiautltrlently transferred fuuds of Black Elk totnling uF$tl,llz,oly,g1 (tlrc,,r)irect
IlVl 1'tattsfet''), (ii) PPVABE was the recillicnt of-fi'aucluleirtly transfcrrc4 flncls oflllack Illk lotalirrg 

Yl^$1,?,j593,S19.2J, (iii) Ncw Mounrain }riirance Corp. was rhe
recipienl of US$2.0,462,777,78 in fiaudulerrtly rrarrsfen'ed furxls of Blatk Fllk, i1
satisftrction of a finnncinl obligation of t'l'VA ancl lrIrVABE, anrl (iv) otSer lrlatilirni-
nffiliated ell{ities wete tlte t'ccillients of fi'nuclulently trnnsfeu,etl Arrirls of Blnck Elk
lotaling US$29,600,584.3l. ppVA disp'tes the Tnrstce,s clainrs,

Ort Augttst 23,2A16, PI:V4 filecla votuntnry pclitiolr for the wincling up of its business irr
the Gt'arrd Coult of llte Cnyman Istancls, ivhich cornnrelrcecl arr-actiop styletl /rr rcl'lilinun Purlncrs Value Arbitruge Ftmd L.P, (In A.fltciat Liqtilckttion). Cause No, FSD
l3 I of 20 I 6, lt the Fiuancial Set'vices Division of thJcrarrd iourt of thc Cayrnnn lslands
((he "Cayrnan Liquklation proceecling"),

'l'he cotrrt ilt {he Cayrrtarr Liquidatiott Proceeding initially appointed Christopher Barlett
Kennccly and Mnttltew Jatnes Wright as joint offiriat iiq,iiitotor* of plrVA. Malhew
Janre.s Wrigltt sttbseqttently rcsigned his position as joint offieinl liquidator of ppVA arxl
wos rcplnced by ftrthcL cortt't orulel in lhe Cnynran I-iquidation Proceedirrg by Martin
Nicholns Jolrn li.ott.

ott.October 18, 20l6,.the}PVA filed n petilion fbr recognitiorr of a for.eign proceeclilg
urrdcr Clrapte| l5 of the U..S, Bonkruptcy Code, comrrroiing an nction slybi rfutittt,i,
Psrlnarc Valne Atbitrogc l"und /,,P., Cnse Number: l6-l29ij-scc, irr the Uniterl Stnte.s
llatrkLuptcy Cortrt for llrc Southern District of Neq, York (tlre ,,Clrnptcr l5 proceecling").

Ott Novcmbcl I l, 2016, lhc 'Itustcc atxl tltc oliginal JOLs entcrcrl into a lettcr agreelrelt
Pt'oviding, itrnong olltel tltittgs, tlrnt (i) the Trus=tec woukl not ollliose pIrVA's piritiol in
lhe chapter l5 proceeclirrg and (ii) the JOLs agreed lo iitigation oithe'fr.ustce,s clnirn.s in
the Adversat'y Ptoceetlittg before the U.S l3nrikruptcy Co-urt for the Sostherp Di.strict of'lexas, (iii) the .lols agree<l to support adrnission'of a clairn by the Trustcc irr tlre
Caytttatt Liqtridalion Ptuccecling itt att nnrount equal to lvhatever. ,irunry jurlgruelt was
entet'ed itt the Aclversat'y l)rocceding, arxl (iv) the'liustee agrcecl lot to execute on any
.iudgmertt entcred in the Advetsary Proceecling absent leave-of court in t1e Clrapter ii
I)r'ocecding and tho Caynran t,iquidation lrroccJrling.

ort Novcnrbet23,20l6, tlte cottt'tirr ltre Clraptel l5 Proceeding eutereclau oxler grallilg
PPVA's petition fo| recogtritiott of llte Caynran Liquiclation Pr'Iceecling as n foreign rlain
pro-ceeding (tlte "Recogttitiott otrler"). The Recogrrition orcler stnyed litigariop-ngailst
l)l)VA, including thc AclvelsnLy proceeding,

7Jllt6.l
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16' On March 15,2.01?, thc cortrt in lhe Clrnpter l5 ltrocee<ling entcrerl an order.paLtially
liftine lhe slty irttpose<l by the Recognitioir order for the li;ited p.,,ltor 

-----e'r'ritting

the Trtrstec to pl'oceed rvith reclucing lris clainrs ngairst ppVA ln the iitur,*or!
hucceding to jttdgurenl, but prolribitirrg the 'l'r'ustee's Execution oo uny gion'ju11g,nqit
nbsetrt lenve o1'cottt't itt thc Chaptei: l5 proceeding arrd ttre cayri,aii i,iii,iAarion
Procecding,

l7' orr July 2l' 2017, tlte cottt't in tlte cayrrran Liquiclariorr Proceecling entered ap orcler.
Pennitting thc Trttslec Lo glroceerl with his clalnrs against ppVA i1 tle nciversnLy
Ploceeding.

I8. on Dccctnber 12,2017, tlte'll'usles filecl n Motion for.Defnulr Juclgnrent (tle,,Default
Motiolt") agaittst PPVA and PPVABE in the Aclvcrsnry procccdirr[. Thc Tlustee tras
agt'eed to exlettclI)PVA's deadline to lesponclto lhe Defairlt Motion to'io'i,orrio, zorg.

Itt older to avoicl llte cost, cxpetlsc, attd urrccrtainty of litigation, the parties hcreby agrce
a.s follows:

Ag,r,cetnont of thc prulics

Itt consitleratiott of the agrectncnts arxl actions set forrh in the rccitals nncl rhe rnutual
covettattls set folth hotein, the I'eceiPt nnd sufficiency of wlrich lhe parties eaoh hereby
ncknorvle<lge, the Par.ties aglec as follows:

L l\{otliflcntion of, nnd Non-opposifiorr ro, Defnrrrt Motrorr,

I' l' Within five (5) days of the Cnyrnntt Courl Approval Date (as hercinafter defiled),
lhe'fitlstee shall filc a.strpplenretrt to the Del?rult Motion'stating that tire Tr.ustee n,nriils arxl
l'estfitcs the Default Motion insofal ns it seeks juclgnrclt agninst plvn to lirrrir t5e nrrotrnt of tlcjrrdgtrrcnt sought agtirtst PPVA to L.ls $l5,33iSn.gl (tli,.Agr,eetlJuclgnrent.quro,ini;), tor.aon the 'l't'ttstee's clairrt.for_tecovery of the Dircct ipvR irarrsfer (5e ,,Mo.lified'isfn.lt
Motiott"). The Modifietl Defturlt Motiorr rvill contiuue to seek n jiiog,u.itt against Fpvann ro,llte ftrll alllotlllt of the 'll'rrstee 's clairrrs ngainst PPVABE as set 

"forth 
in tlJT*rstee,s oLiginnlCollplflint in the Adversnty Proceeding, ruxl 1il] Ir rvithout pre;ir<tice to the'frustee,s riglrt topursue additional clainrs irr excess of thc Agr.eed Juclgnrcnl Arnount,

l'2' 'l'hc JOLs antl PPVA agrce ltot to oppose, autl not lo cause or.incluce PpVAllE or
atry othcr pal'ty lo oppo.se, (i) thc Mo(lified Defauli 

'Morion 
or (ii) thc errtly ancl *.u"rn,,." ff,1"*cottt't itl lhc A<lversary.Procecding of a juclgnrenl lhat is corrsistent wirtr tlre,"ri"ir.qurrlil in theModified Deftrull lvlotion antl llrtt arvaids nronetary relief against ppVA in n,r nn.,o,irrii, i,*.t.,.llrarr the Agreed Judgrrrcnt Anrounl.

l'3' l'he JOI-s and PPVA ngree ltot to aplteal, collaterally atiack, or olherlvise seek toset nside otl nny basis, attrl not to cnuse or indirce ppvABE or nuv oil,r, pn,ty to oppcnl,collnterally attack, ot'otltcnvisc scck lo.sct asicle on any basis, in any'juriscliciiu,rjouy cielaultjttclgnrerrt cntel'ed by the cotlrt in the Adversnry Procclding ihnr is consistent with tlre relief
teqttested in the Modified Dcfatrlt Motiotr arrcl tlrnt clocs notaivarcl nronetary relief agairrst IrpVAilt exsess of the Agreed.lttdgnrettt Atnorurt, llroviclecl, horvcver, thnappVA reserves for itsclf arrcl

73t I l6,l
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arty t'elevartt strbsiclinries aside li'onr l)l'VABE the right to clofcnd against tlre clnims othel than
the Agreed Ju<lgrtrent Aurourrt thnt is the subject of the Morlified Difault Molion on any bases
olher lharr those cxplessly precludcrl by Paragrallh 2.1 hereof.

2, Pt'eset'vntlott of tltc Tl'u,stccts Rorrninirrg Clninrs nnrl IrPVA's Dcfcnscs'l'trelefo.

2'1. 'l'he JOLs antl Pl)Vr\ agt'ee tltat, in the event the coull in the Aclvelsary
Proceedirtg entel's fl parlial dcfhult jurlgnrent fls requestecl ilr the fulodifiecl Default Motion, (i) t5e
Trttstee shall be fiee io pulsuc any and all clainrs assertecl ngainst PPVA in tho'llustce's Cir.iginat
Conrplnint in thc Advclsnty Proceeding other tharr the clairrr for t.ecovcly of the Dir.ect ppVA
Transfbr' (the "Rctairtcd 'li'ustee Claittts"), and (ii) lhe JOLs arrd PPVA slrall not at'grre, 0r calse
ot' in<lttce ally other pnl'ty to argue, in any firtule procccclings, whether. ilr thi A.lv.rrnry
Proceeding ot'otlterrvise, irt atry jurisdir:tion, that thc cntLy of a lmrtial default ju<lgrnent on less
tharr all of tlte Trtrstee's clflirtts against PPVA preclurles tire Tlustee's conlinueil as-sertion olthc
Itelained Ttrtstcc Clnirns bl arty l'eason, irrcluding but not limitecl to on the bnsis of clairn or.
issue prcclusion or nny sinrilar.rloctrine,

2.2' l3xcept as exptcssly plovided in Section 2.I hereof, pPVn resel ves ancl retairrs for
itself un<l any srrbsidiary cntity othel tlran PPVA BE any anrl all clefcnses to any l{ctained Tr,ustee
Claiurs.

3. LltlgntlonofRctalncrl'l'r,ustccClnilns,

3'l' The JOLs il8l'ee to cause PI'VA to file an allswel'to or motion to disnriss the
Rctained Trttstee Clninrs ilt the Aclversnly Proceeding orl ol'before the earlier.of (i) Fcbrunry l,
2019 and (ii) thirty (30) tlnys fblloiving lhe JOLs' first nraterial dollar,r'ecovery for:ihe l.rensfil of
PPVA ttttsecttretl clcclitot's (llre Pnrties understnn(l arrd agree tlral, as userl iu ihis pnrngraph, the
pht'ase 'lrratelinl dollar recovery" slrall nlean Bny rerouiry irr excess of $500,00by, lrre "lot s
will infbrnr the 'fittstee within three (3) lrusiness days of ths first such ptateriai doilar, recovery.
The Trustec shall not seek n dcfnult juclgrrrent on ihe Retained Tmstee Clainrs so long as tlie
JOLs cattse PI'VA to file an allswel' to or rnotion to rlisnriss llrose claims on or. bclorc the
dcadline specified irr this parnglaph,

3.2' 'l}e'l'r'trstec agrces that he will scck no discovery fronr PPVA in thc Aclvcrsary
Ploceeditrg ott ot' bcfot'e tlre date llte court in tlrc Aclversary Plocee<ling enters an orclcr disposing
of the Modificd Delault Motion, Itt tltc cvcnt that the couit in lhe Aclv=ersnr,y proceecling .,rtrrc u
default jttclgrttenl consistettt wilh lhe Modified Default Motion, ntl uratrels rclntirig to thc
Retnined Clttittts, including discovct'y, shall be stayed fronr thc clato of eptty of sucli 4elault
jrrdgnrertt until PPVA's deacllirrc to file nn a:tswer ol nrolion to disnriss .on..,ring tle l{etainecl
Clnirrrs specified itt I'aragraplt 3,1 hcrcof. Notlring herein slrall prcolucle thei'rustcc fr.onr
sceking discovery irr tlte Arlversaty Proceeding li'orii any person oi'entity relating to (i) any
g!!,t" prcscntly or lterenfto nsserled in the Aclvelsary Proceeding ngninst any pafi; orner ttrair
PPVA, (ii) nny itttcn'entiou itt the A<lvcrsary Proceetling fi.led liy -r'edit Sriissc or.nly other
Pat'ly, or (iii) lhc Trttstee's pur.sult of rclief perrnittecl unriir lraragiaph 4,1 hereof. In rhc event
that the Tlttstcc ptrrsue.s arty rliscovo'y in thc Aclvelsar,y lrloceeilirrg al any tinre, ppVA slrall
Itave tlrc right to pal'ticipate itt any such cliscovcry, including any depositions thc Tnrslee nray
take prior to PPVA's answcl'dale in thc AdveLsary lrroceeding, ppVn rcsel,ves the right to

731 il6, t
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object lo the adrrrissibility of any rlocurrrentaly or testintonial eviclelrce discoverecl before
l)l)VA's allswel clnte irt the Advelsat'y Proceeclirrg or) any basis, pr,ovicle<l howcvcr,, thar ppVA
shall not ob.iect to thc aclrrrissibility of depositioritestinrony on the grouucl thnt it rvas obtained
prior to PPVA's answcr date in lhc Adversary Proccecling Iifurthcr tcstirnony of the deponent is
ttnavailable (irrcltrdirrg btrl rtot lirnited to tlrc deponent's refusal to testify oir Fifth A'ie'4urent
glottnds) fbllorving PPVA's atlswer date irt lhe A<lversary lrroceeding. p'pVn reseryes the right
lo .seek to tedellose atty witness tleposed tly thc Trrrstee prior to PPVA's Bllswer {ate in ttre
Advetsary Ploceedittg, and thc Tntslee shall lot oppose arry effort by PI>VA to re4epose arry
such witness aftel thc nrrswer rlatc,

3'3 Nothing lteteitt is ilrten<led to rnoclifu the riglrts arxl <lefcrrses or objcction of tlre
Ttttstee, tlte JOI-s, or PPVA, inclurling but not linritccl to PPVA's defenses to discovery basecl
uPott tlte atttontatic stay in ctfect in lhe United States arrd in Caynton, in tcspect of cliscovel.y in
cottnectiott with any lcgal proceecling othel thnn the Aclversaly l;roceccling oi.aly ot6cr nctioir irr
whiclr any of tlre ltetained Clainrs are asserted,

3'4 Nothirrg helein waives, relinquishes, ol prejudices the Tlustcc's right to chnllenge
oll ally basis any liett, Possessoty ol'ownelshill interest, or: alry other rights claimerl by any parly,
ilrclrrding but ttot lirrrited to Credit Suisse, relnting to thc Senior Secur.cil Notes.

4. Non-Objcctiorr to Rolicf Ciottcet'rting Scnlor Sccurs(l Notes nnrl Blnck Illk Litigntiorr
Tr,ust Assots,

4.1 . The JOl,s and PPVA agree lrol to oppose, or to cau.sc ol inrluce any ollrer l)er,$oll
to. oppose, any relief_tlre Trrtstee tttay ltereafter seek in any coutt alul/or ngairist arry p",son
rclating to the Senior Seotrlcd.Notes itt thc possession arxl colitrol of Crerlit Sli'ssc, inclu4ipg b1t
not linlited to ittjtrnctivc relief agaiust Depository Trust Conrpany and/or Delawar,e 'liust
Comltatty, so as to ptet'ertl the distribution of furxls fi'ont the 'liust cliLectly or inclircctly to or fol
lhe benefit of PPVA, Credit Suisse, nny succes$or.in-intelest tr.r Credit Suisse , irny other.
Platitrtrnl entily, oI tllly pel$otl asset'ting arty interesl in any Senior $cculed Notcs by, tl'.o*g6 or
oll accourlt of Senior Secttred Notes curretttly or plcviously held by PI)VA or urry otli"r PIati'u'r
e-ntlty tlrat aro in the posscssiort nncl conllol of Crectit Suiss! or nny $uccessor-in-interest to Credir
Sttisse' The JOLs and PPVA l'el)r'esolt that to the best of thcir, kuowleclgc, nll Senior Secure4
Notes are irt the posse.ssiou and conlrol of Credit Suisse. Thc .IOLs un,fliltvA agtce tSat t6e
pursuit of any action by tlte Tlustee to llrevent clistributions as clcscribe(l in this paingraph shnll
not con.stitute execution ol allaohment of assets of plrVA.

4.2' Wilh the.sole cxccption of the Setrior Secured Notes clescribecl in paragraph 4.1
and the 1tt'ttspcctivc actiotts by the lhtstee describcd in paragraph 4,1 conccr,ning Airirit,,tio,t*
Ii'orn ths 'l't'trst on accottttt of Seniol Secure<l Notes, anclTor riry"clairrr the holclerlol llro Senior
Scctttetl Notes nlay ltavc upott arty pollion of the nssets of the'l'rirst, rrothing her.ein conslitutes or
should bc constt'tted to cotrstitute n waivet of the Clurpter 15 Pr,ocee<liig stay, ti.te Cayman
Liqui<lalion Ploceeding stay ol' a cortsent by PI'VA or the JOLs to t5e hustee,s executio' r,r'on
or attnclttnetrt of any nsscls ot' property of l)l'VA ot' arly of its affiliates or subsidiaries olher than
PPVAI-]8, t'egat'cllcss of rvhcresttclt.assets or properly iray be locaterl antl rcgartlless of rv6o pray
;lt'csetttly ltavc Possessiott of sttclt assets or plopeLty, arxl lhs stnys ngainst sxecution ol

?3t I t6.t
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altachrnetrt imposed in thc Caylnnrr Liquiclation Proceedirgs and Chaptel l5 Ploceedirrgs shall
otherwisc be in full cffcct.

4'3. APatt front the relief specifiecl in Secliorx 4,1 hereof, the'fi'ustee shall not seek
ally clllcrgellcy injilttctive relief ol other pLovisional relief ngainst I)PVA or othelwise seek to
exectttc ott ot"seiz.e asscts.olPPVA or any PPVA subsidialy (other tlrarr PpVABll) other than olr
ntoliott to the cottLt in lhe Clrapter 15 Ptnceecling or tlie cour,t in the Caylra' Liqui4ation
I\oceeding,

5. Clnhns Allorvalrce.

5.1' ]'he JoLs stiptrlate nltd agtee lha{ tlre Tnrstee shall have nn admittcd unsecurcd
creditol clnitn in the ttntount of tlte Agreerl Jrrclgrnerrt Anrourrt in the Cnynran l,iqiriclntion
Proceeding in conttection rvith the fulodifiecl t-lefaiitt Motion, nnd sucS actnrltte4 clairrr of the'li'trstee shnll be veatecl pari pcrs,tr rvith tlte clairns of sirnilarly situatc4 unsecurecl cre4itors ulrler
Caynnn lslancls lnw,

5.2, The JO.Ls and PPVA ngrcc tltnl, in the event that a finalJuclgnrent in thc'lirrstee's
fnvor ott tlte l(etained Trustce Claints is issuerl in the Aclversar.y ltLoceciing nrxl is no lorrgeL
strlrject to ftn'ther appeal, the JoLs shall irrurrediately aclnrit the fuil anroult of ilat finaljuclgrnlrt
as an llll$ecttt'ed creclitor clainr of the 'l'nrstee in lhe Cayrnan Liquidntiorr Procectlilrg, n,til nny
sttclt a<ltttittecl clairn of the 'l'r'ustee shnll be treated piri pas.ru'with the clninrs oi'sinrilnr,ly
situ:rtcd unsecurctl creditors unclcr Caylnarr Islan<ls law,

5.3, 'Ilte .l\trstee 
rltny seek post-liquiclation irrterest on the claims specific4 i1 Sectiolrs

5,1 and 5.2 hercof to the extent pcrnriited under Cayrnau law.

9' Cottt'l Approval. Apart lionr tltc palties' obligations specifiecl in the r.cnraiucler of this
Section 6, lhis Agteentent is concliliotral in its entilety pon the court in the Cnynrari iiqui4arion
Procceding_grnrrtirtg 

11 orjlgl sartctiorting the JOLs' porver, to cntcr into this Agreenient (t1e
'Sanction order"), The JOLs antl PPVA agLee to inake an application to the- co6rt in the
Cayntau Liqtriclation Proceecliug fol the Snnction Order not later tlian tel (10) business riays nfter
lhe Effeclivc Date artd to tnke all such aclions as al'o ren$onably praclicnbl, tu rntrxinr"ize llre
likelihood that lhe Snnction Or<lel' is gtarrterl, Without linritotion of llre foregoing, t6e JoLs,
PPVA, and the Trttstee_agtee not to object to, or to cnusc or. irrdrrce any other p"n,tyio objcct to,
the application for tlte Sattctiott older', The date on which the cour.l irirhe cayrn,ur iilii,t.tio,,
Procee<liltg scals lhe Saltcliott ordel is referencecl herein as thc Caynran Cour.t Approvalbate.

7' Cotrrttcrllnr'(s, 'l'his Agrrcerttenl nrny be executecl irr nrultiple counterpar.ts, arr{l a1
electt'ottic or faosimile copy of a siguature hereto shnll have tlre sarrie forcc anil effect as an
oLiginal siguoture.

B' Met'gcl' nnd Wnivcr of Rclinttce. Thc partles ncknorvledge and ngree that tlris
Agteetttent cotrtnitu the erltit'e agreenrcnt bettvcen the Trtrstcc, thc Jol,s 0n behalf*of thernselvcs
nttd Pl)VA, anrl that this Agteetttent .srtltet'.seclcs all prior Lcpresentaliorrs, wap'alties anrl
ngreelltettts, wltethct' wlitten ot' ot'nl, regaLding the sribject niatter ofl or. relnting to t6is
Agleetttcttt, The Pattics ltave etttcted into lhisAfr'cerncrrt fieely arxl without cluress aft"cr lavilrg
consttltcd with profcssiortals of their choicc, Each l)alty exprcssly waLrants arxl reprcsenls lhat

73il t6.t
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no lnontise ol'llgreelllellt that is not expl'csserl in this Agreenrent has bcen rnade to such par,ly nsan ittdttcettrellt to execttte tlris Agreeiuent. arxl. rtrar stTctr rarty is not t"ti;; ,u'i'nny *u.r,slfltelllellt or represetttalion of atty l)6rson othel thnn those exlnessty stnt.<t in-tltTr Xg,"u,u.,rt. r,,ettteiing into llris Agreetttetrt, the llnrlies cach cxpressly,rir"i.irit arrd rvaivc anv r:elilrrcc o, a'ywliltot ot'.oral.representations, other tlrarr rhosJ 
"*pifsiy .tl-i.a hereirr. .l,he palties fu'the'tcpresellt that thcir resPective cottttsel have read ancl explaiuctl to cnch of them l6e eltirecontents of thi.s Agteentcttt ns well as its legnl .onroq.,rirr"*, 'nri, Mcrger a14 wniver ofReliance clattsc is not a boilerplale provision n,i,l l,o, t wri rf."inrnlly negotintccl by tle parties.

9' Irrtrtltcr Acts, Each ?arly shnll do and pclfonrr, ol shnll cause to be donc ancl pcrfor.lrccl,all silch furtltet' acts attrl tleecli, ancl shall execulc, ,r"n"rr," file, nn,l record all such oilrer.ngreentettts, cet'tificates, inslrttnteltls ancl clocurnelrl$, as anothel Party lnay leasonably request irrot'<let' ttl carry ottl llre intent an<l accourlrlish the rrr,rpo*"r of this Agreerrreut arxl tleconsunrnration of the tfarrsactio[s contenrplated lrerein.

10' Noticcs' All ttoticc.s, reqttesls, clnitns, rlcurnrrcls nrrcl ollrcr. cornurulications pcrnrilecl orreqttiletl ltetcttnclet'shall be irr rvriting aucl sent ty r,noit n,xt'tiinrr rrrtr"ii*i',r.riJ.ry,'r*eurn,trtail, or rcgistct'ctl o] ccrtifiecl nrail, drst 
"lnss 

postng. iir.rri,r, tl,.rr.n receipt 
'e<*restccl, 

to tleatldt'ess spccifted betow-fol urclt Party or suoh'ottrcr"rutr,re a,l,tr"r* o, rnay be specifie4 by turyParty by ttotice to the olher Pat'tics,. Arry such notice slurll be <teenre<t to have becn givcl thrce(3) days nfter rtraili[g if sent by regisrcrerl ol celtifierl utnit or. i,l,on,,.tuot receipt for nrry othermethod of deliveLy:

'l'lte 'lirrstee'.c/-o^ 
!r.aie.stl)yscl', Jcff Polts, ancl Justin waggoner, suryser l(aplan ardVeselka, LLP, 700 l-otrisiarut Street,.suite 1300, r.rori*ioir, Tcxrrs 7?002,713-zzl-2300,

csrnyser@.skv,com, jpolts@skv,conr, j*oggo,rrr6*ku.;;;

l}e JOLs and/or ppVA, c/o/ War.ren Gluck, Hollan<l & Kniglrt, LLp, 3l West j2ncl
slteet, l2th Illoor, New Yofk, NY 10019 zlz-stl-lino, wau.en.cluck(rlhklaw.conr,

ll' No Athnissiort' Ncithef lhis Agreenrent nol anything containecl irr ir shall be lreatecl irrany tcsllect as nn acltttissiolr by ntty l'at'ty hclcto of nny tintiiity or wrongcloilg by r6e party orarry entity,

12, corrst*rctio', Thc prural shall i'clucle (lrc singula. arrrl vice ycrsa,

13' scvcrablli(y' If any lrrovision of this Agteenrcnt is clctelnrined by a cour,t of colrpetcltjtu'iscliction to lte urrlawftri or rrrrenforceable, then such provision shall be severeel fro'r thisAgt'eetttcnt, and tlte tetttailttlcr of llre Agrecnrcnt shnll ,*ni,, in tiitt ror.cc and eflbct ilutl shflll beellbrcecl as closely itt nccot'dattce wittithc Palties'l,rr.,rt,ir **rti*ssccl in the larrgulge of t6isAgreenrcul ns pernrittecl by law.

14' No wnivol" No provisiort of llris Ag_rcerrrent nray be wniveel, rnodifierl, or,nurenclcdexcept by.n written agl'eelnetlt executecl by all Pnrties heretJ. r.ro bieocl, of n'y provision he'eofcan be waived uttless doltc itt wliting' wnivcr of any on, br.orl, ,r,oir uot be deernerl n rvaiver ofarry othcl' breach of tlre sante or, otlrci.provisions hercof,

73lll(r.l

Case 1:18-cv-10936-JSR   Document 233-2   Filed 02/15/19   Page 13 of 18



Case t6-O3237 Document LL7-t Filed in TXSB on 09lL7lt$ Page 9 of 10

15... . Hcntllngs. 1'he hcadings ott patagt'aphs of tlris Agreenrerrt are for convenierrcc only, aud
shall have no effect on thc tcnrrs of this Agieelrent; the 6xt of thc paragrqr6s alone stotes those
teruts.

16, Authorlty. Bach of the urtdersigrrecl irxlivlchrals executing this Agrcernerrl on behnlf of a
Palty to this Agreenlcllt rtple$ents ancl wnrruuts that suoh incliviilual is ilrthorized to-u,rt* into
and execute tllis Agreertrertt on behalf of such Pally aud that this Agrecment shall be bincli'g orr
nnd enforcenble agtinst thc parties,

IREMA I NDBR o F I'AGE I N'IENTIONALLY BLANK; sIcNAT.uR ].: pAcE IroLLo ws J

?.1IIt6.t
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EXHIBIT B
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IN THE GRAND COURT OF THE CAYMAN ISLANDS

FINANCIAL SERVICES DIVISION
GAUSE NO: FSD 13,l of 2016 (NASI

IN GHAMBERS

BEFORE THE HONOURABLE MR. JUSTICE NICHOLAS A. SEGAL

rN THE MATTER OF THE COMPAN|ES LAW (2016 REVIS|ON)

AND lN THE MATTER OF THE EXEMPTED LIMITED PARTNERSHTP LAW (2014 REV|S|ON)

AND lN THE MATTER OF PLATTNUM PARTNERS VALUE ARB|TRAGE FUND L.p. (tN OFF|C|AL
LTQUIDATTON)

ORDER

UPON reading the application of Mr. Martin Trott and Mr. Christopher Kennedy both of RHSW

(Cayman) Limited, Windward 1, Regatta Office Park, P.O. Box 897, Grand Cayman, KY1-1103,

Cayman lslands, the joint official liquidators (the "JOLs") of Platinum Partners Value Arbitrage Fund

L.P. (the "Master Fund") made by letter dated 27 March 2018 (the "Application")

AND UPON reading the Application and its enclosures

AND UPON the Liquidation Committee of the Master Fund consenting to the

AND UPON the application having been dealt with on the papers

IT IS ORDERED THAT:

The JOLs shall have the power to enter into the Settlement Agreement dated 13

March 2018 referred to in the Application.

The costs of and incidental to this application shall be paid out of the assets of the

Master Fund as an expense of the official liquidation.

1

This Order is filed by Collas Cilll, Attorneys-at-Law for and on behalf of the Joint Offlcial Llquldators of Platinum Partners
Value Arbihage Fund L.P. (ln Ofllcial Liquidation) herein, whose address for service is that of their sald Attorneys, 2d

Floor , Willow House, Cricket Square, PO Box 709, Grand Cayman, KY1-1107, Cayman lslands

1

2
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The Application and the supporting documents enclosed with it shall be sealed for

a period of twelve months from the date of this order.

DATED this 5 day of July 2018

FILED tnis4lav of July 2018

4j-
The Honourable Mr. Nicholas A. Segal

Judge of the Grand Court

2
Thls order is filed by collas Crlll, Attorneys-at-Law for and on behalf of the Jolnt Official Liquldators of Platinum Partners

Value Arbikage Fund L.P. (ln Offiolal Liquidatlon) herein, whose address for servlce is that of thelr said Attorneys, 2nd

Floor, Willow House, Cricket Square, PO Box 709, Grand Cayman, KYl-l107, Cayman lslands
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